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SECOND REPORT to refer them were indicated. We were at that time 

fully sensible that convenience to ourselves as well as a 

OF THE COMMISSIONERS APPOINTED TO REVISE THE satisfactory execution of the duties with which we were 
CODE OF PENNSYLVANIA. charged would have been promoted by a connected 


consideration and simultaneous report of the entire sub- 
ject of the law of decedents. But our earnest desire 
Zo the Senate and House of Representatives of the Cem-)\ speedily to accomplish, as far as was practicable, the 
monwealth of Pennsylvania. views of the legislature in respect to this branch of the 

law, induced us to report only such parts of it as we had 
then prepared, leaving to a future report those portions 
of it, which we -had not then sufficiently considered, 
In reference to the bills then presented and the subject 
with which they are connected, we took occasion fur- 
ther to remark, that had it not been for the express di- 
GEO. WOLF. rections of the legislature to report at that time, we 
: h 5th, 1832. should probably have reserved the subject to the last 
Harrisburg, Mare om and have given it the utmost deliberation that our limits 
would allow. This sentiment (expressed in reference 
Sin—We have the honor to transmit to your excel- | to the difficulties attending this part of the revision) we 
lency a second report—prepared in pursuance of the | have seen no occasion to change. No portion of our 
reolution of the legislature of the 23d of March, 1830 | law presents more obstacles to the successful execution 
—comprising two copies of each of the following do- | of the intentions of the legislature in respect to the re- 
cuments, viz: vision. It would be easy to show the,causes to which 
1. A report, in part, on the subjects of the statute law | they are to be ascribed; but we pass to observe that in 
generally, and the administration of justice. cil addition to the inherent difficulties, it was impossible by 

2. A bill “relating to last wills and testaments,” with | reporting that part only of the subject which was thus 
accompanying remarks. a a | expressly required, to exhibit fully in every instance the 
3. A bill “relating to the descent and distribution of | scope of the new provisions which were suggested, nor 
the estates of intestates,” with accompanying re-| the manner in which it was intended they should in all 
marks. respects operate. We were obliged also to depart in 
4, A bill ‘‘ relating to executors, administrators and col- | some degree from that strictness in classification which 
lectors,”’ with accompanying remarks. | we deem it important to observe. To obviate this in- 
We beg to assure your excellency that we shall con- | convenience, however, we have taken care so to frame 
tinue to give to the important subjects of our commis- | these several bills as to admit of recompilation without 


GrENTLEMEN—The commissioners appointed in pur- 
suance of certain resolutions adopted by the legislature, 
on the 23d March, 1830, ‘‘ relative to a revised code of 
Pennsylvania,” have transmitted to me their second re- 
port, which I hasten to lay before the two houses for 
their consideration and approval. 


sion our earnest and united attention, any material alteration of the text and with astrict re- 
And we remain with greatrespect, your obd’t. ser’vts, | gard to systematic connexion and dependance. The 
W. RAWLE, three bills now reported are entitled: 
T. J. WHARTON, An act relating to last wills and testaments. 
JOEL JONES. An act relating to the descent and distribution of the 


estates of intestates, 

An act relating to executors, administrators and col- 
lectors. 

These bills, together with those before reported, con- 
— 2. tain all the provisions of the acts of Assembly and Brit- 
2 ish statutes in force, which relate to the disposition and 
Report, in part, on the Statute Law generally, an ‘the | settlements of the estates of deceased persons, with the 
administration of justice, &c. exception of a small number, which may be adyanta- 


To the Senate and House of Representatives of the Com- | $°°Usly referred to other titles, with which they are al- 


of ly L . {so connected. We have compiled them from about 
emnnnEs Spamagieanen on Spann anennnny wet sixty different acts and statutes, We have bestowed 


We the undersigned commissioners appointed to re- | much time and careful considerationin preparing them, 
vise the Civil Code, respectfully submit herewith our | and although we do not flatter ourselves that they will 
second report. ; be found in practice free from imperfections, we cannot 

In the communication which we made in this behalf | but hope that they will be thought to contain some im- 
to the Legislature at the last session, we took occasion | provements, not only in the form, but in the substance 
to say that it had been our intention, if time should al- | of the acts, which they are intended to supply. In the 
low, to prepare and submit with the bills then reported, {| recompilation of statutes, the value of method in the 
other bills containing a revision of all those acts of As- | distribution of the subject matter and of precision and 
sembly which are commonly considered a part of the | conciseness in expression, is, as we have intimated, too 
system of law relating to the Orphans’ court. We also | great to be overlooked. We haye endeavored constant- 
stated in explanation of what might seem omissions, | ly to keep these objects inview. It should be remark- 
that such a course was necessary to a full development | ed, however, that it is impossible in all cases, unless we 
of our views of arrangement: some of the omitted acts | adopt the method of a code, to render the scheme of 
were specified and the ny to which it was intended )an act in respect to the arrangement of its provisions 

Vor. FX. 


Po his Excellency, Governor Wo tr. 
Philadelphia, March 1, 1832. 
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perfectly obvious. Many of the English statutes relat- 
ing to the same subject, have been enacted at long inter- 
vals for the purpose of amending the common law or 
supplying particular defects, and must be considered in 
connexion with it, to discover the just medium of de- 
pendance, As we do not suppose it our duty to reduce 
the common law to the text of statutes, we have been 
content in such cases to collect and collate all concur- 
rent statutory provisions, and to reduce them according 
to such method as seemed to us most obvious to one 
clear and uniform act. In the phraseology of statutes 
there are difficulties of serious import. Language is 
not adapted to the expression of thought with rigorous 
exactness, and in many cases the connecting link be- 
tween the expression and the intent, must be left to be 
supplied from the general scope of the provisions, Yet 
much and perhaps most of the verbiage of statutes and 
acts of Assembly owes its origin to an attempt at abso- 
lute precision. Conciseness in expression and brevity 
in the enactment have been lost sight of or designedly 
sacrificed to this important but unattainable quality. 
Yet it may be doubted whether the verbose and parti- 
cularizing style of modern statutes has not contributed 
rather to obscurity than to clearness, and much more 
whether the most verbose of our laws are the most clear. 
We have, however, retained substantially, the style of 
former legislation, believing it preferable to the senten- 
tious method of some modern codes. In this particular 
we conceive, we had not entire discretion, yet we have 
not hesitated to omit whatever did not appear requisite 
to precision, according to the ordinary and approved 
usages of language. ‘This operation is often connected 
with a more difficult and responsible one, viz: that of 
blending the provisions of the different acts into new 
expressions, retaining as far as possible the very text, 
and the entire body and substance, with such alterations 
only as are essential to its new form and arrangement. 
It has been said that the exposition of a statute is one of 
the most difficult efforts of the mind. Thisisto usa 
constantly recurring duty. No statute or act can be 
recompiled in the method directed by the legislature, 
until we have performed in relation to it a duty not 
very dissimilar from judicial exposition, when it is re- 
collected that the revision proposed, comprizes English 
statutes from the reign of Henry III, to George II, as 
wellas the whole extent of our own legislation, that 
many of the statutes relate to subjects, not now entire- 
ly familiar to the profession of the law in this country 
or in England. That many of our own early acts of 
Assembly have not, so far as the reports of the judicial 
decisions show, receivedaconstruction. It will be easi- 
ly conceived that this part of our duties is not incon- 
siderable. In regard to the English statutes, there is 
besides this, a previous duty to be performed, viz: to 
decide which of them are actually in force in this com- 
monwealth, Here itis true, we have a useful guide, 
in the very valuable report of the judges of the su- 

reme court, made in obedience toa resolution of the 
egislature adopted on the 7th day of April, 1807, This 
report, however, has not been considered asconclusive, 
and indeed was not so considered by the learned judges, 
who madeit. Inthe progress of our duties, it will, how- 
ever, be incumbent on us to act definitively, and with 
the expectation that the report which we may ultimate- 
ly make upon the subject, will be followed by a repeal 
of all statutes of a foreign origin, we beg leave to refer 
to that report, for some observations relative to this 
branch of our duty. It would be comparatively easy 
to recompile the statutes-in the very words, or, if it 
were compatible with the intention of the legislature, 
and the due execution of the trust reposed in us, to di- 
gest the subject matter of them without a very scrupu- 
lous regard to their precise import and bearing: This 
would be an effort of a different kind, both in respect 
of the performance and of the result. The injunctions 
of the legislature, are however, explicit. The duc exe- 
cution of them requires us to consider each act and 











tee 


statute in relation to the general system of legislation 
and the jurisprudence of the courts. The whole isone 
texture, one frame work, in which apparently small mat- 
ters must not be unwarily altered. Not only must the 
import of isolated expressions be considered, but their 
import also in the connexion from which it is proposed 
to remove them and the effect which may be expected 
to result from the new combination. It has not unfre- 
quently occurred to us in the compilation of bills to va- 
ry expressions or transpose clauses in one bill or one 
section of a bill, for the purpose of controlling the ef- 
fect of provisions contained in another, 

This method is not new, nor are its results impercep- 
tible or even obscure. It is essential, not only to ex- 
actness, but also to perspicuity and brevity, and is one 
of the most effective means of dispensing with qualify- 
ing clauses in the form of provisos. This last remark 
is submitted with a view to suggest the principles upon 
which many clauses in the bills now reported have been 
adjusted. ‘We beg leave most respectfully to add that 
the substitution of clauses apparently synonymous, may 
not in all cases,he in their general bearing and effect ex- 
act equivalents. We do not wish to be understood how- 
ever, that this remark is referrible to every portion of 
these bills, nor that every section or provision is essen- 
tial to the integrity of the system. Many of the new 
provisions may be expunged without impediment to the 
successful operation of the residue; in short, we have 
endeayoured so to combine, whatever may be newly 
proposed with the existing provisions of the law, that 
the former may be extracted, without marring the latter: 
we intend by the remark, merely to suggest the general 
views by which we have been guided, as a just rule or 
medium of interpretation. In the remarks annexed to 
these bills, we have been careful to point out such por- 
tions of them as are new and briefly to assignthe mo- 
tives upon which they are grounded. In this place we 
will say, however, that ithas been our intention to avoid 
material alteration in the principles of the law. It is 
an extraordinary case, we think, in which a radical al- 
teration in a rule of property would be expedient. 
‘*These are very sound and ought not to be touched.” 
We do not say that such cases may not exist, ‘‘for there 
are some things that are really and truly parts of the 
law which are as necessary to be reformed as the errors 
and abuses of it.”” _Wedo not think that such parts 
will generally be found to concern the rules of proper- 
ty or the theory of the law as a science. We can see 
no advantage which will be likely to result from recast- 
ing the law upon different conceptions of first princi- 
ples, or from abolishing theories, because they owe 
their origin and principal significancy to a different con- 
dition of society. 

The changing relations, customs, and intelligence of 
communities, exert an irresistible force in operating a 
change upon their laws: the change therefore is in the 
substance—the names and theories remain by a force 
equivalent to the force of language. We might speci- 
fy many examples, but we choose rather to close this 
portion of our remarks, with expressing in general 
terms a doubt of the expediency of disturbing matters 
of theory, or any of those deeply laid principles of the 
law upon which the modern as well as the ancient struc- 
ture was reposed. The bills now reported do not in- 
deed bear so intimate a connexion with the portion of 
law just alluded to, as some which remain, and the al- 
terations proposed in them, relate rather to the adminis- 
trative portions of the law than to primary or abstract 
principles. In these, the public at large have not the 
same kind or degree of interest; yet it is due to those 
who are principally concerned in the administration of 


justice, to make no change without sufficient motive, 


nor then, except in such method as shall produce least 
inconvenience. The alterations suggested, it is believ- 
ed, are in accordance with these views. We begleave 
to add one other remark: extensive alterations in the 
law, although such alterations consist merely in the ex- 
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ternal form and arrangement, cause least inconvenience | It is impossible from the nature of things, and of lan- 

when gradually and successively promulgated, The re- | guage, to pen a body of laws, which will speak unam- 

mark is more emphatically true, when alterations in sub- | biguously their intent under all combinations of circum- 

stance or in the forms of proceedings, however slight, stances. The courts must be called in as interpreters, 

have been made. In regard to the revision generally, | even if there were no other occasion for their interpo- 

we have to state that considerable progress has been | sition. But add to this the ceaseless activity of socie- 

made. Many draughts of bills have been prepared for | ty; its multiform relations and ever varying emergencies 

joint consideration, in pursuance of the distribution of | bid defiance to the tardy progress of legislation. Mul- 

subjects made by his excellency the Governor. It was | tiply positive rules to any extent, it is also to multiply 

believed thatthe whole of this portion of our duties, | occasions for judicial interpretation; and to whatever 

4 might have been performed by us in the time limited | limit legislation may be carried, beyond will be found 

‘ by the resolution. Experience has taught us, however, | an undefined region, which must remain open to the oc- 

that our separate efforts are far less arduous than those | cupancy of the courts. However large the sphere 

which must be performed jointly. Many of our duties | which may be filled by positive laws, the common law 

cannot well be attempted until after a careful examina- | isan exterior and circumambient medium: it also per- 

tion and full debate. We beg leave to mention some of | vades the very body of them, and is the agent which 

them. The judges of the supreme court in the report | gives vitality, activity, and energy to their provisions. 

before ulluded to, have specified nearly twenty statutes | It is equally essential to the life and spirit of the consti- 

relating to disseizin, and the remedies by assize. In re- | tution as to an act of assembly. The stat. 13 Ed. 1, 

peated instances have the judges of the same court de- | Chap. 24, concerning writs in consimili casu, was a le- 

clared this ancient remedy to be in force. We will refer | gislative acknowledgment of thisdoctrine. That sta- 

only to the emphatic language of the late Chief Justice, | tute forms the very basis of no inconsiderable portion 

inthe case of Witherow y. Keller, 11. S. & R. 271.) | ofthe jurisprudence of the common law courts. Before 

Are these statutes then to be revised? Are they to be | this enactment, the case of any known writ was a legal 

revised withoutamendment? Or withsuch explanatory | cause of action, and this was conclusively evinced 

and supplemental provisions as shall render them simple | by the mere existence ofthe writ. Butin the action on 

and convenient? Andif so, what method or expedients | the case, (the principal fruit of that statute, ) the suffi- 

for simplification shall be adopted? This is not a pro- | ciency of the case alleged has always beena subject ex- 

blem for extemporancous solution, nor one that can be | clusively for judicial consideration, to be decided as well 

decided upon separate examination or research. Or, | upon principles of natural equity, and considerations 

are these statutes to be rejected, and the whole of this | touching the well being of society, as upon rules of an- 

portion of the remedial law to be expunged from our | tecedent institution by legislative authority. Hence 

system? The authority of the supreme court is an | this action has been denominated an equitable action 

impediment to the adoption of this course:—At all | and we need not say how large a portion of modern liti- 

events, before we could adopt it consistently with fideli- | gation is carried on in that form. We might vouch al- 

ty to the public, it would be incumbent upon us accu- | so the very existence of a court of chancery, in proof of 

rately to survey the space which it fills and to provide | our position, and many interesting considerations occur 

the means of supplying any chasm which might be thus | to connect it with the purpose named. But to resume: 

created by more simple and convenient equivalents. It | we donot suppose the statute law to be imperfect, be- 

is not our object at present to intimate which course in | cause its wants the completeness of a perfect code, for 

our opinion would be judicious and proper. We are | such completeness is not a part of its design; nor do we 

concerned merely to say, that the question must be met, | consider the repesing of large discretionary powers in 

and that no method of disposing of it will afford a way {the courts an evil, (if it be one,) that can be perfectly 

of escape from arduous and responsible effort. We)|remedied. Judicious reform must! in all cases, we think, 

might specify others of these statutes and apply to them | assume these conditions, (however they may be denom- 

similar remarks. We will only add that very early in | inated) to be characteristics, if not essential attributes of 
our operations we took a general survey of all these | every system. 

statutes for the purpose of ascertaining their bearing | According to other opinons, the imperfections of the 

upon our appropriate legislation, and the importance | law exist chiefly in the administrative portions of it. We 

which they sustain to the whole body of our laws. | want, it is said,a system of judicialproceedings more sim- 

They appear to us to form an important and a very in- | ple and convenient,one which shall in all respects be co- 

teresting, though by no means the least difficult portion | extensive with the co-ordinate and principal branch of 

of the subject committed to us. The resolutions di- | the law, and adapted to carry into effect its various pros 

rect our attention to the contradictions, omissions and | visions by direct methods. These views appear to us 

i imperfections which may exist in the law, and require | to be more just. The modern law, however preferable 

| us to suggest the mode in which they may be reconcil- | in other respects, is entitled to less praise for simplicity 

ed, supplied and amended. We are required also to | and directness in the application of remedial means than 

report, whether it would be expedient to introduce any, | the ancient; it would be easy to assign the reasons, but 

and if any, what change in the forms and mode of pro- | the result is, that while some porticns of this branch of 

ceeding in the administration of the laws. These inves- | the law have been suffered to fall into disuse, other parts 

tigations form a distinct class of duties. They require | have been amplified beyond their original limits. Fic- 

a minute survey of the whole law and accurate com- | tions have been resorted to, and upheld asa sort of ho- 

parison of its correlative parts. mage to principles, and upon the whole, much more 

What are the imperfections in the laws? Some di- | has been done by existing means,than was originally in- 

versity of opinion upon this subject exists among the | tended. The origin of fictitious ejectment is familiar. 

best informed men. It arises in a great measure, from | It was a bold act of judical innovation. ° The action of 

the different standards of judgment which they adopt. | J'’rover is essentially fictitious, and as a form of action, 

It isa great imperfection in the law, according to some | owes its origin also to the courts. The action of As- 

opinions, that so much is left tothe discretion of the tri- | swmpsit may be mentioned in this connexion, and also 

bunals, to remedy which, it has been proposed to form | the action for seduction. ‘hese are instances of judicial 

\ a code, which shall contain a precise and unequivocal | ingenuity in the application of the remedial law. No 

; rule for every case. This, it is supposed would not on- | doubt the motives which have induced the courts to ex- 

; ly make the law better known to the public, but it| tend their forms were highly commendable, but it is 

would prevent judicial legislation, as it is called, and re- | perhaps to be regretted that they did not rather uniform- 

store its prerogative to the constitutional and real legis- | ly make such an exposition of their powers and of the 

lature. We fear that imperfections of this nature must |} remedies at their disposal, as would have exhibited their 


inevitably forever remain. Positive laws can never sup- | real defects. It is not necessary to add to these instan- 
ply the use of natural reason. 
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ces; they sufficiently exemplify our object. Certain it | this subject with one general remark: whatever legisla- 
is, that before the settlement of this commonwealth, | tion may be adopted on the subject of actions, it should 
nearly the whole exterior of the remedial law had been | have the common law for its basis. In other words it should 
changed by the courts. Many of the methods to which | be in the main merely declaratory. The experience of 
their principles constrained them to resort, were indi-| our ancestors will form a safe rule. It would be unwisé¢ 
rect, and however great these methods may have been| to reject it for new inventions, for however well they 
as improvements, they were at least a sacrifice of the may be conceived in respect of general views, details 
ee of the system upon which they were engraft- | will escape observation, and in matters of this sort, they 
ed. 


are in their nature too fugitive and mutable to be laid 
down with due precision by the most vigorous and well 





We pass now to some considerations which are pecu- 
liar to the remedial law of this commonwealth. It is well | furnished mind. 


known that the chancery jurisdiction was in the early| For the purpose of ascertaining the amount of litiga- 
perioa of our history repudiated. The principles of! tion in the commonwealth, the forms of action in which 
equity were however retained and mingled with the | it is principally carried on, the effect of the system of 
elements of the common law; whether all these princi- | arbitrations and other matters connected with the ad- 
ples can be so blended as to admit of convenient ad- ministration of justice, we addressed early in the last 

inistration by the existing, viz. by the common law | summer, a circular letter to the prothonotaries of the 
methods, is perhaps, questionable. The experiment is | several counties, with appropriate inquires. By the 
of a highly interesting character, and from the success | courtesy of many of these officers, we have received in 


which has hitherto attended it, there can be no doubt reply much valuable information, which will serve as a 
that the material and most valuable parts of legal and 


, ate) useful guide to us in the performance of this branch of 
equitable jurisprudence may be made to amalgamate, | our duty. We had hoped to have it in our power to 
‘and with occasional aid from the legislature be success-| submit with this report a summary of the whole. 

fully administered by our courts. It has beena princi-| We are persuaded that it would form a foundation 
ple with them to retain all forms of proceeding known | for many useful considerations, touching this branch of 
to the common law. In theory many are believed to| the revision. We hope hereafter, to submit this infor- 
exist, which are not known to have occurred in prac-| mation to the legislature. 

tice, yet they are more extensively in use here, than in} We fear to extend these remarks; but there remains 
places where courts of equity exist, with the appropri- | one topic of too much importance to be omitted—we al- 
ate attributes of chancery. The writs of Dower, Waste, | lude to the subject of pleadings. No portion of the 
Estrepement, Assize of Nuisance and the Action of Ac-| law has been the subject of more frequent reproach, 
count Render, may be mentioned as examples. 


than the system of pleadings of the common law courts, 


There are undoubtedly some matters of equitable ju-} and none has been more encumbered or disfigured by 
risdiction, which require more comprchensive opera- | 


| 
1 
q 


tions than are compatible with the due and obvious use | 
of common law process, and some matters of equitable | 
consideration and relief, which call for different admin- 
istrative appliances. Yet the principles of our system, 
require that the resources of the common law; should 
be first resorted to, and applied, and when exhaust- 
ed, such further remedial means may be supplied 
by direct legislation as shall be necessary to render this 
branch of the law fully adequate to the ends of justice. 


refinements foreign to its objects. According to the 
opinion of Chief Justice Hale, the pleadings of the 
courts in the reign of Edward UL. were far superior to 
those of his own times. The legislature has interfered 
with the courts more frequently in this branch of 
the common law, than in any other, but it was to cor- 


| rect particular mischiefs. An act to restore the princi- 
_ ples of the science has never been attempted. Sucha 


measure has been recently proposed in England, and 
would be attended no doubt, with the best results. 


ee = 


The action of account render has been incidentally men-/ But our system of equitable pleadings is crude in the ex- 
tioned. This action is nearly obsolete in England, and| treme. The notice which it is the practice to give, un- 
quite so in some of the sister states; but it is essential to; der some general plea of the equity intended to be set 
our system. It partakes largely, however, of the char- 


| up, may be multifarious, diffusive, and infogmal. Add 
acteristics of the ancientactions. Many of its formsare | to this, no answer or replication is ever given to it. 
peculiar, and in some respects necessarily so. It had | It is neither denied, confessed nor avoided by any other 
been obscured also, by long disuse, when it wes adopt- | matter. 


The whole transaction in the controversy be- 
ed into our practice. 


It has undergone some change by | tween the parties, is left open to its broadest extent, 
the authority of our courts, and in a few instances, the | however narrow may be the limits of the real dispute. 


legislature have interfered toamendits provisions. This! And even if the controversy concerns merely the legal 
“actionis believed to be susceptible of great improvement. | effect of the transaction, which in the method of plead- 
A declaratory act, embodying its principal rules in a/ ings would be admitted by both the parties, stillit must 
compendious and intelligible form, would we think be | usually be tried through the medium of the jury. We 
eminently useful. Definue, is another action, well! need not dwell upon this subject: the effects of this 
adapted in some respects, to the peculiarities of our law; | practice are various and of serious operation. The ex- 
the redress which it is designed to yield, is specific. In| pense of litigation is increased to the parties and to the 
many cas¢s such redress only would meet the just views | public; the public business is delayed; the burthen of 
of the party injured. It has also another property well | attendance upon courts as jurymen or witnesses is in- 
adapted to the trial of a great variety of questions of | creased to individuals, and courts are compelled to de- 
ordinary occurrence: we allude to the practice of infer cide extemporsncously in their charges, the most com- 
pleader, a method by which third persons may be made | plicated questions of equitable jurisprudence. Another 
arty to the action, where their interests are principal-| serious consequence is, that our equity is vague. In 
y concerned, This practice bears a strong analogy to | the matter of title to real estate the certainty, stability 
the comprehensiveness of chancery proceedings and | and uniformity of the law is of immense importance 
seems peculiarly fitted to the transactions of a commer-! and that system is best, which most effectually secures 
cial community. {tis worthy of consideration, whether | to it these properties. The maxim sfare decisis can ne- 
this action may not be brought into more general use in| verbe made toapply with the full effect to the decisionsof 
the manner already suggested in relation to the action| juries. It would be easy to illustrate these views by ex- 
of account, or whether the peculiar advantages of this ‘amples. They arenot uncommon. But we pass on to 
action may not be engrafted upon othersin more common | one concluding remark. The defects in this part of the 
use, we shall pursue the enumeration of actions no far- | system are not incurable. We do not indeed suppose 
ther, although there are several which contain expedi-| that these equitable pleas are susceptible of the single- 
ents that may be made largely to subserve the admin- | ness, certainty,and particularity of a common law issue. 
istration of our equitable jurisprudence, We conclude | The equity of a transaction may be the result of many 
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facts that cannot be involved in the denial ofone. Nor 
do we suppose it would be useful to introduce in any 
degree, the subtleties or strictness of the common law 
system, as it now exists elsewhere; but a system which 
requires no extraordinary professional skill, which im- 
poses no undue labour upon the parties or their coun- 
sel; on the contrary, by requiring it to be bestowed at 
the proper time, diminishes the labour of all who may 
be in any way concerned—a system which, while it con- 
tributes to the despatch of business, ensures certainty in 
the administration of justice, and lightens the arduous 
and responsible duties of the judges; so far from being 
repugnant to the liberal spirit of our laws, is essential to 
effectuate their intent. Into such a system may the pre- 
sent practice of our courts be converted, without dis- 
turbing any of its essential or useful principles or pro- 
perties. 

We have thus adverted to some of the topics which 
have occupied our attention. It is not our object at 
present to suggest plans of amendment. These form a 
distinct class of considerations, and will require mature 
reflection. The amount of correction necessary, and 
the mode in which it may be performed, is often a diffi- 
cult question; and it is never to be forgotten, that the 
dangers of the correction proposed are not less careful- 
ly to be considered, than the mischief to which it is to 
be applied. 

Sufficient, we trust, has now been said, to satisfy the 
legislature that the time limited by the resolutions for 
completing the revision in the manner enjoined upon us, 
is entirely insufficient. We have not, indeed, devoted 
our individual attention to the subject—we thought it 
was not intended we should do so; yet our whole time, 
assiduously employed during two years from the date of 
our appaintment, would have been inadequate for the 
purpose: for although, as we have remarked, we have 
not given to it the whole of our time, we have subtract- 
ed from our professional pursuits a very large portion of 
it for the performance of these duties, and yet much of 
our labour remains to be done. We are, however, at 
present prepared, by eur examinations of various 
branches of the laws, and the collections and collations 
of them which we have made, to proceed with more 
speed in the residue as we believe, than has hitherto 
been practicable. But our preparations have not been 
confined to mere collections and collations of our own 
laws: we have, at no inconsiderable effort and expense, 
collected copious and valuable materials from other 
sources. At no former period, perhaps, has the law 
been made the subject of so extensive and minute ex- 
aminations, in reference to its principles and defects, as 
within a few years past. In addition to former sources 
ofinformation, the observation and experience of prac- 
tical men, has been recently put in requisition by public 
authority. The law has been exhibited not only in re- 
ference to its theory, but also in reference to its practi- 
cal operation and results, ‘The discussions, for ¢xam- 
ple, which occurred in the formation of the present code 
of Frarice, have signally developed the jurisprudence of 
that country; and although in many respects diverse 
from our own, yet “‘an enlarged acquaintance with it,” 
if we may adopt, with a sligh modification, the senti- 
ment of a very eminent American jurist, ‘‘would 
furnish the most solid means of the improvement of the 
jaw as it now is or may hereafter be administered in 
America.” In England, too, investigations conducted 
under the authority of parliament, have also resulted in 
amass of details of great practical value, not only to 
that country, but to most of these United States; indeed, 
we might say to the science of legislation generally, 
We should deem it culpable neglect on our part to over- 
look sources of information so valuable. We do not 
suppose a rapid execution of the revision to be compa- 
tible with any just views of our duties; yet we doubt not 
that we shall be able to report annually, until the whole 
be finished—as large a portion of it as the legislature 
will find it convenient, in connexion with their ordinary 












business, to consider: and it may be-worthy of consi- 
deration, whether the general interests and convenience 
of the public would not be promoted, by successive re- 
ports of the laws by titles. The learned Judge Barrin 
ton, in a work of much merit, suggested a method in 
some respects similar, for the revision of the English 
statutes, and the late Judge Roberts thoughtit the most 
practicable and rational mode for the reform of our own 
laws. We will only add, that in this method, the re- 
vised acts would be more fully and fairly tested, and any 
defects which may be developed by practice may be 
most conveniently amended. 


W. RAWLE, 
T. J. WHARTON, 


JOEL JONES, 
March 1, 1832. 








From the Philadelphia Gazette. 
PROCEEDINGS OF COUNCILS. 


Thursday, March 22, 1832. 


SELECT COUNCIL.—Mr. Jounson presented a 
petition praying that Fourth street from Arch to Vine 
streets be re-paved, which was referred to the Paving 
Committee. 

Mr. Jounson presented the following petition from 


the Washington Fire Company, which was referred to 
the committee on Fire Companies: 


To John M. Scott, Esq. President, and Members of the 
Select Council of the city of Philadelphia, 


The undersigned, a committee appointed by the 
Washington Fire Company, beg leave to lay before the 
Honourable the Select Council, the following preamble 
and resolution adopted by said company, and respect- 
fully solicit an appropriation of money to be applied to 
the purchase of a suitable Bell tobe rung in time of fire, 
and to be located in the S. W. section of the city. The 
committee presume to hope, that the same liberality 
will be extended to the people in this district, which 
has been so recently granted to those of the North 
Western section. 

W.P. SMITH, 
W. W. WEEKS, 
L. H. GARSON. 


‘* Whereas, the exposed situation of the South West 
section of the city is such, as to require the utmost vigi- 
lance of the fire-men and citizens to guard from acci- 
dents by fire; and the distance of this district from the- 
state-house is so great, that the fire-bell is frequently 
unheard, and is indeed almost useless when a fire oc- 
curs far to the south west; Therefore, 

Resolved, that a committee of three members be ap- 
pointed to make application to the City Councils, for an 
appropriation to be applied to the purchase of a suita- 
ble Bell, to be affixed to the Engine House, or such 
other place as the Councils may direct.” 

Philadelphia, March 1832, 


Mr. Jonnson presented the annexed memorial from 
the Farmers of Chester county, which was referred to 
the committee on markets. 


To the Honorable the Select and Common Councils of the 
city of Philadelphia, 


The petition of the subscribers, respectfully show- 
eth:— 


That they are Farmers of Chester county, who are 
now and have been for a long time, in the practice of 
bringing the produce of their farms to the Philadelphia 
market, and standing with their wagons, in Second 
street, south of Market street, where, for the purpose 
of cutting up their meat for sale, they have always been 
necessarily accustomed to use narrow benches, &c. and 
have never been interrupted till lately; that is, since the - 
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passage of the ordinance of the 23d December, 1831, 
under which some of their benches, &c, have been 
seized, and those to whom they belonged, brough: be- 
fore the Mayor, who decided against them as he thought 
he was bound by the said ordinance to do; wherefore 
your memorialists beg leave to represent to Councils, 
and to solicit them, if such be the true construction of 
the ordinance,that they,and others, similarly situated,may 
be so expressly exempted therefrom, that there can be no 
doubt upon the matter. They think that if Councils con- 
sider their case, they will be satisfied, that it is not on- 
ly for their own benefit, and interest, but that of every 
citizen of Philadelphia, that your petitioners should be 
protected and encouraged; for in the first place they 
are not only farmers, who own farms, but bring the pro- 
duce of their farms to market with the meat they have 
raised or fed; which is by many citizens preferred to 
what is called ‘* Butcher’s Meat;’’ and moreover tends 
to keep down the price of meat by increasing the sup- 
ply, and thus also prevents the victuallers, by having 
the sole supply of the market, from having a monopoly, 
or fixing their own price, and renders too, the citizens 
more independent, securing them against another with- 
drawal of the victuallers; whereas, if your memorialists 
are prevented from using their benches or blocks for 
cutting up their meat, they will be virtually expelled the 
market, or be obliged to quit bringing meat to market, be- 
cause the plan of confining them to cut up the meat in 
their wagons is next to impossible; the wagons are not 
firm enough, there is not room in them, with a quarter of 
beef, and potatoes, apples, eggs, poultry,and other pro- 
duce therein, nor can they cut it up before they come to 
market, for not only would the appearance be spoiled, 
but it must be cut in pieces to suit purchasers, which 
cannot be ascertained before it is wanted. Yourmemo- 
rialists and those who have gone before them for many 
years, have used and exercised the privilege of ha- 
ving benches or blocks to cut on, and no inconveni- 
ence arose therefrom, nor was any complaint made; or- 
dinances with similar provisions were enacted, but not 
enforced against them, nor supposed to be intended for 
them, and indeed, your memorialists think they are not 
embraced under the 21st section of the last ordinance, 
but are protected in the 31st section as ‘* Farmers who 
bring the produce of their farms to market;” they can- 
not believe that the Councils intended to deprive them 
of their old’ privileges and thereby exclude them, as 
they would be from the market. They think that Coun- 
cils aimed at what are called “ Shinners,’”’ and not at 
**Farmers.”” And they only ask that actual farmers 
bringing the produce of their farms, and the meat they 
have raised or fed, may be allowed the long accustomed 
privilege of cutting upon benches or blocks; and have 
nothing to say against those who cannot prove them- 
selves such, being deprived; wherefore they solicit that 
a short supplement may be passed for the purpose afore- 
said, or that Councils may take such measures as they 
deem meet respecting the matter. 

The subscribers, inhabitants of the city, in Second 
street, south of Market street, and in that neighbour- 
hood, respectfully join in the within petition, and re- 

uest Councils to grant the prayer of the petitioners for 
the public good and benefit. 

Mr. Jonson presented the subjoined remonstrance 
against the erection of new Market-houses in High 
street, which was laid on the table. 

To the Select and meee ee of the city of Phila- 
2 elphia. 

Your memorialists, inhabitants and owners of proper- 

in the western section of Philadelphia, respectfully 
represent, That they have seen with regret a petition 

resented by sundry individuals, praying for the esta- 
lishment of a Market-house in High street, between 
Twelfth and Juniper streets. They would respectfully 
suggest to Councils that a large and increasing country 
business is transacted within the aforesaid limits, which 
would be totally destroyed by such an arrangement, as 


- 


it would then be impossible to load and discharge the 
large wagons that are used asa means of conveyance 
for bulky goods. That this trade must be lost to the ci- 
ty by the attractions presented by the northern districts 
tor the facilities of trade, or at least diverted to some 
other section which would be unjust to many of your 
memorialists. That a Market-house erected as prayed 
for, would be a serious impediment to the transporta- 
tion of goods to and from the lower parts of the city, 
thereby producing great detention and embarrassment 
to all who transact business in Market street. It is known 
to most of our citizens that the great superiority of our 
market is attributable to their concentration; that mar- 
kets, like capital, when too much disseminated, do not 
fulfil to the uttermost the objects for which they were 
established. : 

And, as an illustration of this fact, your memorialists 
would call to the remembrance of Councils, that a Mar- 
ket-house was established some ten years ago, in the im- 
mediate vicinity of the site that is now prayed for by 
your petitioners;* that it was scarcely ever occupied or 
attended, and that about three years since by the order 
of your honourable bodies it was removed, as not bene- 
fiting the community for which it was intended. In con- 
clusion, your memorialists beg leave to question the ne- 
cessity of erecting any additional Market-house at this 
time—as the side walks as far west as Centre Square, 
are occupied as market places by those who supply the 
market, who furnish our citizens with every marketable 
article excepting fish, that can be purchased any where 
else within the city. 

Should Councils, however, in their wisdom determine 
to establish additional buildings for markets, your me- 
morialists would be doing themselves and their fellow 
citizens great injustice, not to urge upon Councils, the 
propriety of continuing the line of markets from 8th 
street west, as they may be required, instead of leaving 
a large space of four squares unoccupied—which would 
be the case were the prayer of your petitioners granted 
—or if that is not deemed expedient, to locate a market 
on one of the corners of Penn Square. And your me- 
morialists will ever pray. 

Philada. Feb. 7th, 1832. 


Mr. Worrett presented a petition, praying that 
Beach and Willow streets may be paved, which was re- 
ferred to the Paving committee. 

Mr. Pertit presented the annexed memorial from 
the different Fire companies, which was referred to the 
committee on Fire companies. 


To the Select and Common Councils of the City of Phila- 
delphia. 


The Memorial of the undersigned, the Fire Companies 
located in said city, 


Respectfully showeth—That your memorialists from 
the circumstances herewith presented, are under the 
necessity of soliciting the further aid of the city Coun- 
cils, to enable them to prosecute, with vigour and suc- 
cess, the object of their institution. 

Your memorialists are able to show, from attested 
vouchers and documents, that the sum now appropria- 
ted by the Corporation tothe Fire Department, is inad- 
equate to defray even the current expenses of the se- 
veral companies. These current expenses are the small- 
er portion of the amount necessary to sustain the com- 
panies, as their apparatus requires frequent renewal, 
the cost of which devolves considerable expense upon 
individual members. 

A portion of your petitioners have recently been 
obliged to obtain new locations for their apparatus, ha- 
ving been, at a short notice, required to leave eligible si- 
tuations, held without cost, for many years. The great 
rise in the price of real estate, has rendered suitable 
situations difficult to be procured, except at an expense 
utterly beyond the means of your memorialists. In 





* In Broad between Market and Chesnut streets. 
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some cases, temporary buildings have been erected on | spectfully but earnestly protest, and prays your honor- 
ineligible lots,and in others, where it was deemed expe- | able bodies to revise and repeal this enactment (in the 
dient to purchase, in neighbourhoods contiguous to the | manner hereinafter proposed, ) as it seems to your a 
residence of the members, that the apparatus of the | titioner an infringement of one of the cardinal rights 
company might not be rendered utterly useless, the | guaranteed by the institution of this commonwealth to 
SS of the company and that of the individual mem- | its citizens. a 
ers,has been pledged for,the redemption of loans,mort-| It is unnecessary to inquire how far the right of soil 
gages, &c. Your memorialists submit to the city Coun- | in the foot way and street opposite the houses, belongs 
cils, that this is not an enviable situation for institutions, | to the owner of those houses. The general law of 
the operations of which so far from affording profit to | Pennsylvania, is, as your petitioner has been advised, 
the members, subject them to continual losses and de- | that the right of soil in a public road, remains in the 
privations. owner of the adjoining land, and that the public have 
Your memorialists being aware that many members of } only a right of passage. 
the city Councils, have been and are attached to Fire| | Whether there be any thing peculiar in the origin of 
Companies, deem it scarcely needful to refer to the | the titles of this city to exclude them from the general 
expense necessarily incurred by firemen—independent- | law, he will not now discuss. Suffice it to say that the 
ly of the particulars above mentioned—for suitable fire | way or passage to the street is one of the essential ap- 
equipments, to the time lost by the members obliged to | purtenances of property, and cannot be taken away 
leave their business at the first signal of alarm; to the | without materially diminishing its value. 
deep inroads, frequently irreparable, made in healthy | Your petitioner has been taught by the constitutions 
constitutions, by repeated exposures, as these matters | of this commonwealth and of the United States, that 
mustbe perfectly well understood. They believe that | ‘‘no man’s property should be taken or applied to pub- 
the city Councils are also aware, that the greater por- | lic use without the consent of his representatives, and 
tion of those attached to the Fire Companies, are not | without just compensation being made:’’ and although 
the owners of real estate, and therefore not personally | doubtless this provision is familiar to your honourable 
interested in the support ot efficient fire apparatus. bodies, yet he takes the liberty of referring you to the 
Your memorialists would also beg leave to remind the | 10th section of the 9th article of the constitution of 
city Councils, that the whole expense of the Fire De- | Pennsylvania, and to the 5th article of the amendments 
partments of New York, Cincinnati, Boston, Baltimore, | of the constitution of the United States. Notwithstand- 
Charleston, Savannah, New Orleans, and ether cities, | ing these prohibitions, the ordinance in question has ta- 
is borne entirely by the corporate authorities thereof. | ken away a valuable portion of your petitioner’s pro- 
In addition, the authorities of several of the above cities, | perty, and so far from making him compensation, the 
provide for every member of the Fire Department, a | rents of these stands are directed to be paid into the ci- 
suitable dress, so that said members are not necessarily | ty Treasury. 
subject to expense. In some of the above cities, also,| Your petitioner understands this clause of the consti- 
Firemen enjoy, by legislative enactment, immunities | tution to restrict the power of the Legislature itself, and 
and privileges, which are possessed by no other class of | therefore is doubly at a loss to know how Councils ex- 
our citizens. ercise such an authority. The Legislature has not im- 
Your petitioners do not mention these facts because | parted to them even the restricted powers which it 
they, in consideration of belonging to the Fire Depart- | could impart. © There is no provision in the charter of 
ment, desire an exemption from the observance of any | the city to enable the Councilsto appropriate private pro- 
of the laws of the state, or because they wish to be fur- | perty to public use, even upon the terms of compensa- 
nished with equipments gratis—for such privileges | tion: but should the city’s interest require such a mea- 
and immunities if offered, would be respectfully, declin- | sure, application must be made to the Court of Quarter 
ed—but they mention them to show the city Councils, | Sessions, under the act of the 25th March, 1805, or to 
that their request for an additional appropriation to de- | the Legislature for special law. 
fray the necessary expenses of their apparatus, isin it-| Your petitioner well knows that the courts of the com- 
self reasonable, just and proper, and fully sanctioned by | monwealth are open to him; but he is an old citizen and 
the operation of many other city corporations. has experienced for many years the beneficial action of 
Your memorialists, placing reliance upon the wisdom | the Municipal Legislature, and is unwilling to resist the 
of the city Councils, make this appeal with confidence, | exercise of this power lest it should lead to a spirit and 
feeling assured that if the subject receives that calm | fashion of hostility to the city authorities: he is willing 
consideration it deserves, the Corporation will increase | to submit to temporary inconvenience, if there be a fair 
the present annual appropriation tothe Fire Compa-| prospect of ultimate removal. 
nies. Your petitioner therefore prays your honourable bo- 
All of which is respectfully submitted. dies to pass an ordinanee, and make an appropriation 
Mr. Duane presented the following petition from | for the immediate erection of more Market-houses, and 
Pact Beck, jr. Esq. which was referred to the’ com-| to provide by the same ordinance that upon the com- 
mittee on markets. pletion of the buildings the regulation of which he 


. complains shall cease. 
To the ene “ of Philade ters mon Councils of And your petitioner as in duty bound will ever pray, 
Y oe &e. &e. PAUL BECK, Jr. 
The petition of Paul Beck, jr. respectfully showeth, Mr. Wornrett as chairman of the committee to dis- 


That he is the owner of the messuage situate at the | tribute Wood to the necessitous poor, made the annex. 
north east corner of High and Tenth streets, and that | ed report which was agreed to: 
until the passage of the ordinance of the 29th Decem-| The joint committee appointed on the tenth day of 
ber, 1831, his tenants occupied the same and enjoyed | November last, for the distribution of the Wood pur- 
the necessary right of free egress and regress, to and | chased for the necessitous poor and respectable house- 
from the streets opposite the same without any other | keepers, widows, as per wills, &c. beg leave to report: 
interruptions than such as were casual. That they have during all the month of January last, 
That since the date of that ordinance, sundry persons, | distributed the same in small lots amounting to nearly 
justifying themselves by authority derived therefrom, | four hundred. The expense of which including haul- 
ve on every day except Sunday, erected temporary | ing, superintending and sawing the same, amounting to 
shambles on their carts extending several feet over the | $176 46. The committee thought it desirable to have 
side walk and entirely obstructing the access to and | the wood sawed in most cases into three, thus rendering 
from the street and your petitioner’s messuage. it more useful and beneficial to the aged women and: 
Against this grievance, your petitioner does most re-! others, recipients of the bounty of the testators. They 
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have drawn their orders on the Mayor for the above 
amount, which have been promptly paid by the city 
Treasurer, and charged to the proper account, All 
which is respectfully submitted. y 
COMMON COUNCIL.—The following communica- 
tion from the Mayor of the city enclosing a communica- 
tion from the City Commissioners, was received and 
referred to a joint committee of three members of each 
Council, and Messrs. Fritz, Sexton, Oldenburg, Johnson, 
Pettitand Massey were appointed the Committee. 


Mayor’s Orrice, ¢ 
March 22d, 1832. 
To the Presidents of the Select and Comimon Councils. 

Gentlemen,—The watchmen of the city have present- 
ed to the City Commissioners a petition praying for an 
increase in their wages. The Commissioners unwilling 
to act ina matter involving a considerable increase of 
annual expenditure, have referred the subject to me 
with a request that it might be submitted to Councils. 
I accordingly send the petition of the watchmen with 
the letter of the Commissioners. The ordinances au- 
thorize the Commissioners ‘‘ to employ a sufficient num- 
ber of able bodied men for lighting and watching the 
city, at certain fixed monthly or other wages.” Their 
wages have been for several years, fixed at 18 dollars 
per month with an allowance of 25 cents per month for 
each lamp had in charge. The present arrangement, 
which has existed for many years, divides the men into 
two classes, the north and the south men, who have 
charge of lamps in addition to watching, and the east 
and west men who attend to watching only. The rate 
of compensation and division of duty is unequal, and 
on other grounds, objectionable. Uniformity of wages 
and duty is certainly to be desired, for obvious reasons. 
The present number of watchmen is about one hun- 
dred, and of lamps about two thousand. An arrange- 
ment assigning to each the same number of lamps would 
effect a division of duty and labor more advantageous. 


ty. They therefore beg leave to refer it to your con- 

sideration, that, if you think proper you may address 

Councils on the subject. The Commissioners respect- 

fully refer you to the estimate they have laid before you 

as to the increased expense that will be necessary. 

By order of the City Commissioners. 
ROBERT H. SMITH, City Clerk. 
To the Honorable the Mayor and the City Commission- 
ers. 


The petition of the subscribers, Watchmen of the 
city of Philadelphia, respectfully represents, That your 
petitioners are encouraged again to approach you, pray- 
ing you to take into consideration, a subject of great 
importance to your petitioners; an increase of their 
monthly wages. They believe that their present wages 
are lower than are paid to any persons employed on 
| similar service, and respectfully represent that they are 
not adequate for their support and that of their families, 
and for such provision as is indispensable for them in 
case of sickness. They would represent that their 
nightly labours especially at this season of the year, are 
| so lengthened as to prevent them from the exercise of 
much bodily labor during the day, except at the expense 
of their health, Many of your petitioners have by 
their laborious watching at night, and necessary labors 
by day for the support of their dependant families, se- 
| riously impaired their health and bodily strength. They 
also represent that their exposure to the inclemency of 
the weather almost uniformly produces some attacks of 
sickness, during which they incur expense and are de- 
prived of the means of any earnings for themselves and 
families. Your petitioners while they will cheerfully 
continue to discharge their duties faithfully, whatever 
may be your decision, feel assured that they appeal to 
the representatives of citizens who are able and willing 
| to afford to their public servants adequate compensa- 
tion. Your petitioners represent that they express their 
| sincere sentiments when they say that their wagesare not 
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This change however, without a general increase of | atufficient compensation for their services and labors, 
wages, would be a serious deprivation to a large num- And believing that the watch may be improved and 
ber of men who have long been dependant on the lamps their duties performed with more alacrity, if they can 
with which they are intrusted for a reasonable amount | look to their stations as affording full and sufficient wa- 
of monthly wages. The highest amount paid to any | ges, they respectfully ask the attention of the Mayor 
watchman is about 30 dollars per month, and some have | and City Commissioners to this matter and subject. 

in charge 50 lamps, 4 charge scarcely consistent with | A communication from Bexzamin C. Howarn, Esq, 

the duty of watching. It will be found upon inquiry 'a member of Congress, was received relative to the 

that the rate of wages paid the watch of this city : | Caorera, which was referred to the President of Coun- 
much less than obtains in other cities, and that their du- | cils in conjunction with the Board of Health. 

ties are more laborious. A rate of monthly wages that | . The annexed communication from the Mayor of the 
might be deemed reasonable and proper would proba- | city enclosing one from ‘* The Gold and Silver artificers’”’ 
bly require an increased annual expenditure of 8,000 | was received and was referred to a joint committee of 
dollars. I should hesitate to recommend a measure re- | two membersefeach Council and Messrs. Sexton, Hood, 





uiring so material an jncrease m the annual appropria- 
tions, but a proper regard fora class of faithful public 
servants occupied in an arduous and hazardous service, 
and a view to further improvements in that important 
branch of the city police, warrants me in suggesting 
that their petition merits the favorable consideration of 
Councils,as well from the justice of their plea,as from the 
public interests. A reference also to the munificent be- 
quests, of the late benefactor of the city, Mr. Girard, 
which embrace this object, seems to justify an early at- 
tention to it, 

I am, very respectfully, yours, 
B. W. RICHARDS, 
City Commisstoners Orrice, 
March 21, 1852. 
Benj. W. Richards, Esq. — of the city of Philadel- 
phia. 

Sir,—The City Commissioners have received a petition 
from the city watch, requesting an increase of wages. 
The Commissioners are favorable to this application, as 
they consider the present wages inadequate to the ser- 
vices performed; but as the desired increase would in- 
volve a considerable additional expense, they do not 
deem it proper to decide on it on their own responsibili- 


Worrell and Toland were appointed the committee. 


Mayor’s Orricr, 
Philadelphia, March 22d, 1832, 


To the Presidents of the Select and Common Councils. 


Gentlemen,—I transmit youa silver medal pr2 pared 
during the procession of the late Centennary Celebra- 
tion, by the gold aad silver artificers of the city, by 
whom it is presented as a suitable memorial to be enclos- 
ed in the corner stone received from the Marble Masons 
for the proposed Washington Monument. I take plea- 
sure also, in enclosing their letter, urging further mea- 
sures for the promotion of that object in which a lively 
and increased interest must be felt by all our fellow citi- 
zens. 

Very respectfully, yours, 
poe a4 B. W. RICHARDS, 
To the Mayor of the City of Philadelphia. 

The undersigned, a committee appointed for that 
purpose, beg leave, in behalf of the Gold and Silver 
Artificers of Philadelphia, to present to the civil author- 
ities, the accompanying Silver Medal, prepared during 
the late Centennial Celebration, and intended to be de- 
posited in the Corner stone presented by the Marble 
Masons for the proposed Washington Monument. In 
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- considered a great muisance in that neighborhood, and 
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tendering this humble tribute of gratitude to the memo- 
ry of the illustrious patriot, whose hundredth birth day 
has just been so warmly and enthusiastically commemo- 
rated by the whole nation, and nowhere more signally 
than in this city, the undersigned, on the part oftheir 
brethren beg leave to express an anxious wish that the 
contemplated monument may be facilitated as much as 
possible, and to suggest, that if further contributions 
from the citizens are required, that no time better than 
the present could be selected for that purpose—as, cold 
indeed must be the heart, and contracted the nature of 
that American who would not at such a moment yield 
his pittance towards the accomplishment of such an ob- 
ject. With the present generation, and indeed so long 
as patriotism is worthy of emulation, and wherever ‘li- 
berty finds a votary, the name and the merits of Wash- 
ington cannot be forgotten. They are in the hearts of 
his countrymen—they have become matter of history, 
and will be transmitted to future times as themes of 
wonder, and of admiration—nevertheless, it becomes 
us, as a grateful nation, whose example is held up to the 
olden worldas worthy of all praise, and as a prototype 
for future republics, to exhibit some public and visible 
token of the manner in which we appreciate ‘the first 
in War—first in peace, and first in the hearts of his 
countrymen.” 
With sentiments of the deepest respect, 
We remain, yours, &c, 


The following communication from Davin E. SaarLer 

“was received, and referred to a joint committee of 

two members of each Council, and Messrs. Baker, Ol- 

denburg, Duane and Johnson were appointed the com- 
mittee, 

Partapetpara, March 20th, 1832. 
To the Honorable the Select and Common Councils of the 
city of Philadelphia. 


Gentlemen,—The subscriber has for some time been 
using a part of the lot of ground belonging to the Cor- 
poration of the city of Philadelphia, north of Market 
Street Bridge:-—bounded by Market street, Front street, 
Cuthbert’s line and the river Schuylkill, for which pri- 
vilege I have been paying twenty dollars per annum, 
but in consequence of the said lot being a Common I 
cannot occupy it satisfactorily; asit is with great trouble 
and difficulty any lot can be exclusively enjoyed any 
where within the bounds of this city that is not enclosed. 
I therefore propose renting the said described ground 
npon the following terms, viz: I will agree to take it 
for the term of seven years, inclose it with a good fence 
and drain off a large pond of water which covers a ve- 
ry considerable portion of the said premises, which is 


which body of stagnant water must have avery delete- 
rious effect upon the inhabitants residing in that vicinity; 
and I will build a good tenantable brick house thereon 
at the north-east or north-west corner of Market and 
Ashton streets, provided you will agree that the Corpo- 
ration shall pay me at the expiration of that time what- 
ever the said house may then be valued at by disinte- 
rested persons, then to be mutually chosen or agreed 
upon by the parties who may then be interested; and 
I will bind myself to pay the Corporation an annual rent 
of one hundred dollars for the same. Or if the honor- 
able Councils should not deem it expedient to bind the 
Corporation to take the building at the expiration of 
the term aforesaid upon the proposed terms aforesaid, 
I am willing to bind myself to pay the Corporation at 
the expiration of the said term of seven years, rent at 
the rate of four dollars per foot where I propose to 
erect tiie said house, at the north-east or north-west 
corner of Market and Ashton streets, for a lot then and 
there to be laid off, of the following dimensions, viz: 


twenty-five feet wide on Market street, and running | 
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tions, I will agree to take the said lot for the said term 
of seven*years at an annual rent of seventy-five dol- 


lars. 
The honorable Councils will confer a particular fa- 


vor upon the subscriber by letting him know the result 


of their conclusions on his propositions, as soon as it 


may comport with their convenience—his dwelling 


house is No. 122 west Market street. 


I am,gentlemen,with great respect your obedient ser- 
vant. ; 


DAVID E. SHAPLEY. 


Mr. Baxenr as Chairman of the Paving Committee . 


made the two following reports and resolutions which 
were agreed to. 

The Paving Committee to whom were referred the 
petition of the President and Managers of the Philadel- 
phia Exchange Company,—Report: 

That it is the opinion of said Committee that Councils 
have not the power to grant the request of said petition, 
and offer the following resolution: 

Resolved, That the Committee be discharged. 

The Paving Committee to whom were referred the pe- 
tition of a number of persons residing in Moyamensing 
respecting the water in 13th street, —Report; 

That they are of opinion it is inexpedient to act on 
said petition, as it is from individuals in a district out of 
the jurisdiction of the City, and offer the following re- 
solution: 

Resolved, That the Committee be discharged. 

Mr. Moss as Chairman of the Committee on the City 
Property, made the annexed report which was re-com- 
mitted to the Committee, to report an ordinance in con- 
formity therewith, at the next meeting of Councils, 


To the Select and Common Councils of the City of Phila- 
delphia. 


made in part relative to the improvement of the Ci 
Property fronting on the Schuylkill, south of the Per- 
manent bridge, state: 

That agreeably to the instruction of Councils, they 
have extended their views and inquiries as to the fur- 
ther improvement of that property, and submit the an- 
nexed plan and estimate, showing that the southernmost 
section including the Chesnut street front, and the old 
basin, is susceptible of great improvement, containing 
two wharves on the Schuylkill of sixty-five or seventy- 
five feet each, with a dock on the south line of nine- 
teen feet in width, and also an inlet into the basin as a 
flood-gate, with a water harbour, or landing dock there- 
in of about forty-five feet in width by two hundred feet 
in length, capable of containing craft or boats of trade 
at all times, for the purpose of loading or unloading. a- 
ticles of merchandize, and at the same time leaving a 
space of ground on the north side of thirty-five feet, 
and on the south side, of thirty-five clear of the street 
line, and a landing at the upper end of fifty-two feet to 
Beach street, thereby leaving a landing and passage for 
porterage all around the basin. The estimate of ex- 
pense for building or erecting the two wharves, andthe 
dock on front of the Schuylkill including the wharfing 
or banking up the basin, as estimated by T. D. Grover 
(herewith submitted) is set at seven thousand dollars 
exclusive of the filling in, and for which purpose it does 
appear to yourcommittee, there is earth sufficientin the 
immediate vicinity. All of which is respectfully sub- 
mitted in connexion with the original report of the com 
mittee, submitted July 14th, 1831. 

Mr. Frirz as Chairman of the Committee on Fire 
Companies, made the following report and resolution, 
which were agreed to. 

The Committee on Fire Companies, to whom was re- 
ferred the petition of the Officers of the Pennsylvania 
Hose Company, for permission to occupy part of a lot 


back to the next street or alley between Market and Fil- | on Coates street, late the property of Stephen Girard, 


bert streets; or if the honorable Councils should not be 
inclined to accede to either of the foregoing proposi- 
Vou. IX. 26 


That the property in questiow is not under the control 


| Esq. for atemporary building, have to report: 


The committee to whom was re-committed a. repo. 
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of the City authorities at this time, and therefore what- 
ever the inclination of the committee might be to re- 





commend Councils to accede to the prayers of the pe- | so to the charge of the Court to the jury. These ex- 


titioners, they find it necessary to report unfavorably 
and offer the following resolution: 

Resolved, That the Committee be discharged from the 
further consideration of the subject. 

Mr. Sexrow as Chairman of the committeee to whom 
was referred the petition of Ezekiel Hand, made the 
annexed report and resolution, which were adopted. 

The committee to whom was referred the petition 
of Ezekiel Hand, late a watchman, beg leave to re- 

ort; 
: It appears from the records of the City Commission- 
ers, that the petitioner was employed for some time as 
one of the city watch, and subsequently asa watch un- 
der the direction of the clerk of the market in High 
street, and that while so employed, from continual ex- 
posure, was taken sick and rendered incapable of dis- 
charging his duties, from and after the 31st December, 
1828, and accordingly another was appointed in his 

lace. 
, This case is not analogous to those to whom Councils 
have granted relief heretofore. It is known to every 
man who accepts the appointment of a city watch, that 
he must necessarily be exposed more or less in the regu- 
lar discharge of his duties. ‘The cases alluded to, were 
for limbs fractured and wounds received while perform- 
ing their duties, and which were beyond their control, 
and cases of a special nature. 

Your committee are well aware that precedents are 
seized upon to justify future legislation and that due 
care should be exercised, against improvident expendi- 
tures, for in establishing a precedent, numerous applica- 
tions of a like nature will constantly be presented, 
claiming similar relief. Upon a review of all the cir- 
cumstances of this case, they are of opinion that the 
prayer of the petitioner ought not to be granted, and 
beg leave to offer the following resolution: . 

Resolved, That the committee in the case of Ezekiel 
Hand, be discharged from the further consideration of 
the same. 

The Common Council then took up for consideration, 
the ordinance passed by the Select Council at their pre- 
vious meeting, for the erection of new market houses 
on High street,upon which the yeas and nays were call- 
ed, and were for the passage of the said ordinance, 
yeas Messrs. Baker, Moss and Oldenburg—3. 

Nays—Fritz, Horn, Hood, Leiper, Mayberry, Page, 
Patterson, Ryan, Sexton, Sullivan, Wainwright and 
Wetherill—12, and was thus lost. 





From the Pittsburg Gazette. 
OPINION 


Of the Supreme Court of the United States, delivered 
by Mr. Justice M’Lean, at January term, 1832. 


vs. the Western District of 
Richard W. Howells lessee. )) Pennsylvania, to recover 
a lot of ground in the city of Pittsburg, described in the 
declaration, as lying between Water street and the river 
Monongahela. As the district Judge could not sit in 
the cause, it was certified to the Eastern District, under 
the act of Congress. * 

The defendants in the Court below appeared in behalf 
of the city and defended the action, on the ground, 
‘¢that the entire slip of land between the north line of 
Water street and the river, was dedicated at the time 
the town was laid out, as a street or right of way to the 

ublic. 
. The lessor of the plaintiff exhibited legal convey- 
ances for the lot in controversy. At the trial, various 


Joseph Barclay and others, Re suit was brought in 








-* For the decision and charge in this case in the Eas- 
tern District Court, see Register, Vol. 1V. page 225. 
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exceptions were taken to the ruling of the Court, in the 
rejection of evidence offered by the defendants, and al- 


, ceptions are brought before this Court, for consideration, 
by a writ of error. 

The first assignment of error is in substance, that the 
verdict being general, is void for want of certainty. 
That the finding of the jury, did not settle the matter 
in controversy; and, by consequence, did not authorize 
the judgment. This must be considered as an excep- 
tion to the sufficiency of the declaration, as any other 
matter embraced by it, might have been considered, on 
a motion for a new trial, but cannot now be noticed. 
The description of the lot in the declaration is general, 
as lying between Water street and the river; but no 
doubt is entertained, that this is a sufficient description, 
Formerly, it was necessary to describe the premises, for 
which an action of ejectment was brought, with great 
accuracy, but far less certainty is requisite in modern 
practice. All the authorities say, that a pene de- 
scription is good. The lessor of the plaintiff, on a lease 
for a specific number of acres, may recover any quan- 

| tity of less amount. 

The rejection of the evidence contained in the depo- 
sitions of Samuel Ewalt and John Finley, is the second 
error assigned. 

To understand the force of this exception, it will 
be necessary to advert to a succinct history of the 
case. 

There was vestedin the Penn family, a tract of land 
consisting of between five and six thousand acres, that 
included the village of Pittsburg, which at that time, 
consisted of a small number of settlers, very few, if any 
of whom, had a title tothe lands they occupied. This 
tract was denominated a manor, as was the practice at 
that time, to call large tracts of land, which had been 
surveyed within the charter of the original proprietor 
of Pennsylvania, Being desirous of laying out a town 

| at Pittsburg, Tench Francis, who acted as the attorney 
of John Penn, jun., and John Penn, addressed the fol- 
lowing letter to George Woods, Esq. 


“Philadelphia, 22d April, 17 84. 

Sir,—By directions of Messrs. Penns, I take the liber- 
ty to request you to undertake the laying out the town 
of Pittsburg, and dividing all the other parts of the 
manor into proper lots and farms, and to set a value on 

‘each, supposing them clear of any kind of encum- 
brances, in doing of which, be pleased to make the pro- 

| per inquiries, and ascertain the previous claims pretend- 

| edor real, of the present settlers, and all others set up. 
‘The whole of the manor being intended for immediate 
sale, [ wish you would point out the best method to ef- 
fect it; and if agreeable to you, to transact this business, 
inform me on what terms you will do it. All expenses, 
fare your charges for making the above survey, I will 
ay, &c.” 

P In the month of May or June of the same year, Woods 
laid out the town of Pittsburg, and also surveyed into 
out-lots and small plantations, the residue of the manor; 
and made return to his principal of a copy of the town 
plat, and the other surveys. This return, and the 
whole proceedings of Woods, were sanctioned by the 
following letter: 





“ Philadelphia, 30th Sept. 1784. 
Dear Sir,—As attorney to John Penn, jr. and John 
Penn, Esquire, late proprietors of Pennsylvania,I here- 
by approve of the plan you have made of the town of 
Seon, and now confirm the same, together with 
the division of the out-lots, and the other part of the 
manor of Pittsburg. 
The several appliers, agreeable to your list furnished 
me, may depend on having deeds for their lots and plan- 
tations, whenever they pay the whole of the purchase 
money, &c. 


Trxca Francis. 
George Woods, Esq.” 
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The original plat of the town of Pittsburg, which 
was made by Woods, was givenin evidence to the jury; 
from which it appears, that the town was laid out into 
lots, streets, and alleys, from the junction of the Alle- 
gheny and Monongahela rivers, extending up the latter 
to Grant street. With the exception of Water street, 
which lies along the bank of the Monongahela, all the 
streets and alleys of the town, were distinctly marked 
by the surveyor, and their width laid down. Near the 
junction of the rivers, the space between the southern 
line of the lots, and the Monongahela river, is narrow, 
but it widens as the lots extend up the river. It was 
contended by the defendants in the ejectment, that the 
above slip of land was dedicated, by the surveyor, when 
he laid out the town, to the public, asa street, or for 
other public uses. As the lot for which the ejectment 
was brought, is situated in the narrow slip of land, the 


the town, it does not appear, that any artificial bounda- 
ry, asthe southern limit of Water street, was laid down. 
The name of the street is given, and its northern boun- 
dary, but the space to the-south is left open to the river. 
All the streets leading south, terminate at Water street, 
and no indication is given in the plat, or in any other 
part of the return of the surveyor, that Water street 
did not extend to the river, as it appears to do, by the 
face of the plat. 

The depositions of Ewalt and Finley were offered by 
the defendants, to prove the declarations of Woods, at 
the time the survey of the town wasmade. Evwalt stat- 
ed, that the survey was about to be commenced at a 
point, which would have required him to remove his 
house; and that, at his instance, the place of beginning 
waschanged. Ona remonstrance being made, by seve- 
ral persons, who hadassembled, that Water street would 
be too narrow, Mr. Woods observed to the party, “these 
houses will not remain or stand very long; you will 
build new houses and dig cellars, and bank out Water 
street as wide, till it comes tolow water mark, if you 
please.” He observed that this street, to low water 
mark, should be for the use of the citizens and the pub- 
lic for ever. 

Finley states, that Woods declared to the people of 
the town, that he would not change the old military 
plan; but that “‘ Water street should be left open to the 
river’s edge, at low water mark, for the use of said town; 
that they, the citizens, might use the same as landings, 
build walls, make wharves, or plant trees, at their plea- 
sure.” Several objections are made to the competency 
of this testimony. ; 

It is insisted, that the declarations of Woods, respect- 
ing the ground in controversy, did not come within the 
scope of his authority; and if they did, still, that they 
ought not to be received in evidence, 

Woods had authority to fix upon the plan of the town, 
and survey it. He had the power to determine the 
width of the respective streets and alleys, the size and 
form of the lots, to mark out the public grounds, and to 
determine on every thing, so far as related to the town, 
which would add to its beauty, convenience, and value. 
These were clearly within the scope of his powers, as 
they are essentially connected with the plan of the 
town, on which he was authorized to determine at his 
discretion. 


But, it is said that his acts, until sanctioned, were not | roneous. 


binding upon his principal; and that as his principal was 
not present, his sanction, which was subsequently given, 
cannot be extended, beyond what appears upon the face 
of the town plat, which was returned by the agent. 


. The sanction, when given, related back to the original 


transaction, and gave equal effect to it, as if the princi- 
palhad béen present. So far as valuations had been 
made, the lots occupied by persons who had no titles, 
and who were to obtain titles, on paying the prices fixed 
by Woods, it is very clear that the principal could not 
be bound, by the act of confirmation, beyond what ap- 
peared upon the face of the return. Nor, if the agent 


fact of dedication becomes material. From the plan of | been the legal consequence, from such a survey, unless 





had attempted, by any covert means, to give to the citi- 
zens of the town, ground, which he did not designate 
on his return, and which did not tend, directly, to in- 
crease the value of the town lots, 

But, if the ground dedicated for a street or any other 
public use, was essenffally connected with the town 
lots, and must have enhanced their value, at the sale, 
the increased value thus realized, and a long acquies- 
cence, would estop the original owner of the fee; from 
asserting his claim: though the ground dedicated, had 
not been so designated on the map. 

There is nothing, however, on the plat, which shows 
any limit to the width of Water street, short of the river, 
on the south. Ifa line had been drawn along its south- 
ern limit, there would have been great force in the argu- 
ment, that the ground between such limit and the wa- 
ter was reserved by the proprietors. This would have 


the contrary had been shown. 

It must be admitted, that the declarations of an agent, 
respecting things done within the scope of his authori- 
ty, are not evidence to charge his principal, unless they 
were made at the time the act was done, and formed a 
part of the transaction. 

The declarations referred to, were a part of the res 
gesta; they were explanatory of the act then being done; 
and they do not, as was contended, contradict the return, 
but tend to explain and confirm it. 

The southern limit of Water street, was the point of 
inquiry before the jury. It was a question of bounda- 
ry, and governed by the same rules of evidence, which 
are of daily application in sucha case, In this view, 
were nor the declarations of the person who fixed the 
boundary, legal evidence? Not declarations casually 
made, at a different time from that at which the survéy 
was executed, but at the very time the act was done. 
The proof of such declarations should have been ad- 
mitted by the Circuit Court, because, under the cir- 
cumstances, they formed a part of the transaction. 

The declarations of a surveyor which contradict his 
official return, are clearly not evidence, nor ought they 
to be received, where he has no power to exercise a 
discretion, as explanatory of his return, while he is still 


The exception taken to the rejection of Coate’s de- 
position is abandoned. 

Several exceptions were made to the charge of the 
Court to the jury. 

“In saying that the property in question passed to 
Wilson, unless the jury should decide, that the whole 
ground to the river, was not only dedicated as a street, 
but that it must be capable of being used as such; and 
that it was used as a highway orstreet, and that theslip 
of land, if it was not wholly given to the public, asa 
street, or somuch of it as was not so given, vested in the 
proprietors as the undisputed owners of it.” 

As the fee tothis property was vested in the Penn fami- 
ly, at the time the town was laid out, it isa clear propo- 
sition, that such parts of the land as were not conveyed 
to the purchasers, or dedicated to the public, remain- 
ed inthe proprietors. But that part of the charge, 
which instructed the jury that it must appear that the 
ground to the river, was not only capable of being used 
as a street, but had been so used, is conceived to be er- 


eS a 
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= and may be examined as a witness. 







From the evidence in the cause, it appearst 
northern bank of the Monongahela, from its junetior 
with the Allegheny, to the extent of the town plat, is 
elevated, in many places; it not having yet been improv- 
ed, soas to admit of an easy approach to the river. 
Some of the streets leading south have been extended 
to the river, and some of the squares have been so gra- 
duated and paved, as to reduce to an inclined plane, 
the ground from the northern limit of Water street to 
the river. 

When complaint was made to Woods, that Water 
street would be too narrow, he observed, that its width 
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might be artificially extended, for the convenience of 
the citizens, to the river. From this, it appears, that 
the ground was not then in a condition to be used asa 
street, and that much labor was required, to place it in 
that situation. But, if it were dedicated for that pur- 
pose, at the time the survey of the town was made, is it 
essential, that it shall have been used as such within a 
limited time? This would hardly be pretended as it re- 
gards other streets in the town. Suppose Market street, 
or Wood street, leading north and south, had not been 
improved, by the city of Pittsburg until this time, could 
the original proprietors claim it as their,property’ If 
the dedication of these streets, to the public, were a 
matter of doubt, and a jury were about to inquire into 
the fact, it is admitted, that their not having been im- 
proved or used as streets, would be a circumstance 
which the jury might weigh, against the proof of dedi- 
cation. But, it would, most clearly, be error, for the 
Court to instruct the jury, that unless the ground claimed 
for these streets was in a situation to be used as streets, 
and had been so used, there could have been no dedica- 
tion. This appears to have been the purport of the in- 
struction to the jury, in regard to Waterstreet. The 
words used were, thatthe jury must be ‘satisfied, not 
merely that the open’space was used by the inhabitants 
of Pittshurg or others, but that it was used as a highwa 
or street; and that in weighing the evidence on this 
point, they would naturally inquire whether, from the 
nature of the ground, it was capable of being so used.” 

From this instruction, the jury were required to find, 
against the right asserted in behalf of the city, unless 
the ground referred to, had been used as astreet or high- 
way. This substituted the use for the right; ‘and made 
the latter to depend upon the former. The right, was 
siot necessarily connected with the use, within a limited 
period, as no such condition appears to have been impos- 
ed, at the time it was granted. Whilst the Circuit Court | 
might have called the attention of the jury to the fact, 
that the ground in controversy never having been used 
asastreet, was a circumstance which they ought to 
weigh, against the dedication contended for, it was er- 
ror in them to say, in substance, there could be no right 
without the use. This withdrew from the jury the 
main point of inquiry, by substituting another, the ex- 
istence or non-existence of which, was not inconsistent 
with the principal fact. 

It was not essential for the city to show, that the en- 
tire slip of land referred to, had been used as a street, 
but it was essential to establish, that it had been dedica- 
ted as such. 

The second objection to the charge is, that the Court 
instructed ‘*‘ the jury, that no title in the corporation had 
been shown, to a single foot of ground within the city, 
and that the acts of ownership, exercised by the corpo- 
ration, were altogether inconsistent with the right as- 
serted in behalf of the public; and plainly conveying to 
the jury, the opinion, that the improper or peculiar use 
oe of the ground in question, by the corporation, 
gave the plaintiff a right to recover.” 

The inference drawn in the conclusion of this assign- 
ment of error, may not be fully sustained by the lan- 
guage of the court; but they did instruct the jury, 
that the acts of ‘* ownership exercised by the corpora- 

tion, in the way which had been stated, were altogether 
istent with the right asserted in behalf of the 
ince, if the»whole of this ground, to low water 
the river, had been dedicgied for a street, it 
as such in the public, subject to be regula- 
preserved by the corporation, and could not le- 
gally be treated and used, as private property, by that 
body.” - 

The Court here refer to certain wharves, which have 
been constructed by the city along the Monongahela, 
and on the ground claimed to be Water street. Con- 
nected with these wharves, isa graduated pavement, 
so as to render access to them, from the city, easy; and 
a taxis im on steam-boats and other vessels, for 
the use of them. 







If this ground had been dedicated for a particular 
purpose, and the city authorities had appropriated it, 
to,an entirely different purpose, it might afford ground 
for the interference of a Court of Chancery, to compel 
a specific execution of the trust, by restraining the cor- 
poration, or by causing the removal of obstructions. 
But even in such a case, the property dedicated, would 
hot revert to the original owner. The use would still 
remain in the public, limited only by the conditions im- 
posed in the grant. 

It does not appear, however, that the construction of 
wharves on the river and the pavement of the ground, 
have in the least degree, obstructed its use as a street. 
The pavement has undoubtedly promoted the public 
convenience, and if the whole line of the street were 
graduated and paved, tothe water, as a public way, it 
would be much more valuable than in its present con- 
dition. The wharves cause no obstructions to the use 
of this ground, as a street; and whether the city author- 
ities have transcended their power in raising a revenue 
from it, by the improvements which have been made, 
is a question not necessarily involved in the case. 

If that part of this ground, which is connected with 
the water, has béen appropriated to other uses, than as 
a right of way,they are notinconsistent with such right; 
but if such had been the case, on that ground, the jury 
could not have rendered a verdict against the city. 

Such cases might have tended to show, that the dedi- 
cation of this ground, fora street, as contended for, had 
not been made; but no other or greater effect should have 
-been given to them, had they been fully established, 
and their inconsistency, with the right asserted, clearly 
made out. 

The third objection taken to the charge is, that the 
Court instructed the jury that ‘*the deeds of Ormsby, 
and to Craig and Bayard, were inconsistent with a dedica- 
tion ofaspace south of the Water streets lots to the river; 
and, that these deeds conveyed the ground to the river, 
subject to the easement over a part of it.” 

The deed of Ormsby to Gregg and Sidney, bears 
date the fifth day of November, in the year of our Lord 
one thousand seven hundred and ninety-eight, and was 
for ‘fa certain lot of ground, situate in the town of 
Pittsburg, aforesaid, marked in the plan of said town, 
number one hundred and eighty-three, bounded by Front 
street, the river Monongahela, and lots numbered one 
hundred and eighty-two, and one hundred and eighty- 
four; it being the same lot or piece of ground, which 
the honorable John Penn, and John Penn, jr. late pro- 
prietors of Pennsylvania, by their indenture bearing date 

‘the second day of October,one thousand seven hundred 
and eighty-four, did grant and conyey unto the said 
Ormsby.” 

The deed to Craig and Bayard, from the Penns, 
bears date the thirty-first day of December, one thou- 
sand seven hundred and eighty-four; and conveyed to 
the grantees ‘and their heirs and assigns, thirty-two 
lots, or pieces of ground, situate in a point formed by 
the junction of the two rivers Monongahela and Alle- 
gheny, in the town of Pittsburg, marked in the general 
plan of said town, made by Col. Woods, numbers one, 
&c. which said plan is recorded, or intended to be re. 
corded, in the office for recording of deeds for the 
county of Westmoreland.”” The said lots are bounded, 
northwardly, by the said Allegheny river; eastwardly, 
by Marbury, or Mulberry street; southwardly, by Penn 
street,and’southwestwardly, by the Monongahela river.” 

The agreement under which this deed was executed, 
is dated on the twenty-second day of January, seven- 
teen hundred and eighty-four; which was about six 
months before the town wassurveyed. By this agree- 
ment, the Penns sold to Craig and Bayard, “a certain 
tract of land, in their manor of Pittsburg, laying and be- 
ing in a point formed by the junction of the rivers Mo- 
nongahela and Allegheny, bounded on two sides by the 
rivers aforesaid,” &c. 

As this last deed covers ground which had been sold 





. 
i 





Pq 
ba 
































































































































































are 


. 


eT 


ee ete aca ete ae 


et 


eee Sa 


ARTI EL EP TET TI 


ERLE OTE SEM FR eo ya i ae | 2 





1882. ] PITTSBURG LAW CASE, 905 





before the town was laid out, it is not perceived how it 
could be considered, as inconsistent with the dedication 
contended for. It is true, the deed was not executed 
until after the town plat was formed; but it was execut- 
ed by force of a purchase made, prior to the survey of 
the town; and the purchaser had a right to insist on the 
boundaries designated in the agreement. If the present 
contest was limited to the ground embraced in this 
agreement, and included in the general description of 
the deed, it might become a serious question, whether 
the description in the deed of the lots, by their numbers 
as designated on Woods’s plan of the town, would not 
control that part of the description which refers to the 
Monongahela river. Butif it were admitted that this 
deed conveyed the land to the river, it could, under the 
circumstances, have no other effect, than to restrict the 
dedication of the ground for a street to the extent of the 
deed. 

The deed from Ormsby, called for the lot by its num- 
ber, as marked onthe plan of the town, and bounded by 
Front street, the river Monongahela, and lots numbered 
one hundred eighty-two, and one hundred and eighty- 
four. The construction given to these calls was, that 
the ground to the river was conveyed, subject to the 
easement overa part of it. And this deed, the jury 
were instructed, was inconsistent with the dedication of 
the ground, to the water, as a street. 

It is contended on the part of the defendant in error, 
that the charge given to the jury, on this point, was the 
legal construction of the deed, and consequently was a 
matter for the Court to determine. 

The right of the Court to decide on the legal effect 
of written instruments, cdnnot be controverted; but the 

uestion of boundary is always a matter of fact for the 
etermination ofthe jury. It is the province of a Court 
to instruct the jury, that they should fix the boundaries 
ofthe tract in controversy, by an examination of the 
whole evidence; and that artificial or natural boundaries 
called for, control a call for course and distance. But, 
it would withdraw the facts from the jury, if the Court 
were to fix the boundaries called for, and then deter- 
mine on the legal effect of the instrument. 

Suppose the controversy had been between the city 
of Pittsburg and the person claiming under Ormsby, 
who asserted a right to the ground, under his deed, to 
the river. The city, in such a case, would have con- 
tended, before the jury, that taking the calls of the 
deed together, they would limit the conveyance to the 
lot designated on the plan of the town; and would not 
this have been a question for the jury to determine, un- 
der the instruction of the Court; an instruction, which 
should lay down the general principles of law in such a 
case, and the legal effect that would result froma cer- 
tain state of facts; but, which should not take from the 
jury, the right of determining on the limits of the lot, 
from the calls in the deed. These calls are established 






















» by evidence extrinsic of the deed; they are matters of 


fact, for the investigation of the jury. 

In principle, there is no difference between the case 
under consideration,and questions of boundary which are 
of daily occurrence. It is as much the province of a 
jury to determine the limits of a lot ina city or town, as 
the limits of any tract of land, however large or small. 
And, if the Court,in a question of boundary may fix the 
limits of the grant, and then say what the legal effect of 
it shall be, there is nothing left for the action of the ju- 


YThe deed from Ormsby called for lot designated on 
the town plat one hundred and eighty-three, bounded 
by Front street, the river Monongahela, and lots num- 
bered one hundred and eighty-two, and one hundred 
and eighty-four. 

The plat of the town which is referred to, as con- 
taining a designation of the boundaries of the lot, fixes 
these boundaries as satisfactorily as any natural objects 
could fix them. Front street, is called for, which lies 
parallel with Water street, as the northern boundary of 


the lot, and the adjoining lots lying east and west of it, 
are named as the eastern and western boundaries. 


From this description, can any one doubt the inten- 


tion of the grantor, and the understanding of the gran- 
tee. Does lot one hundred and eighty-three, as mark- 
ed«on the plan of the town, extend to the river? This 
will not be pretended; nor that lots one hundred and 
eighty-two, and one hundred and eighty-four, extend to 
the river. The call for the river then, in the deed in 
question, is inconsistent with the other calls in the deed. 
By the town plat, the southern boundary of the lot is li- 
mited by Water street, and by a call for this boundary it 
is as fixed and certain, as the call for the river. The 
same may be said of the eastern and western boundary 
of the lot. Shall these calls be all disregarded or con- 
trolled, by the single call for the natural boundary? 


In a late case, this Court decided, that a call in a pa- 


tent for a different’county, from that in which the land was 
situated, might be controlled, by other calls in the patent. 


Such was the charge given to the jury, in the Court be- 


low, and it was sustained by this Court. 


The Circuit Court, therefore, instead of saying to the 


jury, that the calls in this deed and the one to Craig and 
Bayard were inconsistent with the dedication of the 
ground referred to, should have instructed them, that 
the different calls ought to be taken together; and that 
the call for the river, might be controlled by the other 
calls in the deeds, if the jury should be satisfied, that 


such call had been inserted through inadvertence or 
mistake. , 

The fourth and last ¢xception taken to the c of 
the Court is, that they erred in instructing the jury, 
‘*that if a street or streets leading to the Tasenigeiaks 
river were necessary to the enjoyment by the. inhabi- 
tants, of their property in the’town, derived from per- 
sons under whom the plaintiff claimed, they are enti- 
tled to have them laid off over the land in dispute of 
right, not of favor; and that the law points out a mode 
by which thisright may be enforced,” 

This instruction does not involve a point which was 
matérial in the case, and though it were erroneous, it 
might not afford ground for the reversal of the judg- 
ment of the Circuit Court. Whether this right existed 
or not, it is not conceived how it could have any influ- 
ence with the jury. 

The Court seem to refer to the law of Pennnsylyania, 
regulating the opening. of a public road. But the esta- 
blishment of a public road, cannot be claimed as a 
matter of right. An application must be made, in the 
first instance, by petition, to the Court of Quarter Ses- 
sions; a review of the proposed road is directed, and its 
establishment depends upon the report of the reviewers, 
and other necessary sanctions. This law, however, it is 
insisted, could have no operation in the city of Pitts- 
burg, as streets and alleys are opened and regulated un- 
der the corporate authorities, and not the provisions of 
the road law. 

It isnot deemed necessary, in deciding the points rais- 
ed in this case, to notice all the questions, discussed by 
the counsel, in their arguments at the bar. Whether 
Water street extended to low or high water mark, can 
be of no importance in the present controversy. If its 
southern boundary be limited by high water mark, it is. 
clear that the proprietors parted with all their right. It 
is admitted by both parties, that the river Monongahela, 
being a navigable stream, belongs to the public; and a free 
use of itmay be rightfully claimed by the public, what- 
ever may be the extent of its volume of water. If Water 
street be bounded by the river on the south, it is only 
limited by the public right. To contend that between 
this boundary and the public right, a private and hostile 
right could exist, would not only be unreasonable, but 
against law. 

Tench Francis, the attorney in fact for the Penn fa- 
mily, and the agent who succeeded him, must be consi- 
dered, for some purposes, as the principal in these 
transactions. His principals were in Europe, and to his 
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discretion mnenerinnsass they, of necessity, con- From the Blairsville Record. 
signed the management of their property in this country. 
The long acquiescence, therefore, in the plan of the SKETCHES, No. IV. 

town, as returned by Woods, affordsa strong presump-| Of the Life, and Military and Hunting Adventures of 
tion against the right asserted by the plaintiff below, in 


this action. CAPT. SAMUEL BRADY, 
The town was laid out in the spring or summer of se- (Continued from page 186.) 
venteen hundred and eighty-four; no act was done by ; —. 
the proprietors, showing any claim to the land in con-| Many of Captain Brady’s adventures occurred at pe- 


troversy, until September, eighteen hundred and four- | riods, at which no certainty as to dates can now be had. 
teen, when the deed to Wilson was executed. Here is | The following is of that class. 
a lapse of about thirty years, within which, no right is} His success as a partizan had acquired for him its 
asserted by the Penn family, hostile to that which was! usual results;—approbation with some, and envy with 
exercised by the city, in the use of this ground, to the | others, Some of his brother officers censured the 
extent which its means enabled it to improve, and the | Commandant for affording him such frequent opportu- 
ublic convenience seemed to require. _A title which | nities for honourable distinction. Atlength open com- 
foe remained dormant, for so great a number of years, | plaint was made, accompanied by a request, in the na- 
and while the property was used for public purposes, | ture of a demand, that others should be permitted to 
and necessarily within the knowledge of the agents of | share with Brady the perils and honors of the service, 
the proprietors, is now asserted under doubtful cir- | abroad from the fort. ‘The General apprised Brady of 
cumstances of right. In some cases, a dedication of | what had passed, who readily acquiesced in the pro- 
property to public use; as for instance, a street, or a | priety of the proposed arrangement; and an opportuni- 
public road, where the public has enjoyed the unmo- | ty was not long wanting for testing its efficiency. 
lested use of it, for six or seven years, hasbeen deemed | The Indians made an inroad into the Sewickly settle- 
sufficient evidence of dedication. ment, committing the most barbarous murders, of men, 
~ The lapse of time, connected with the public use, | women, and children; stealing such property as was 
and the determination expressed by the agent, at the | portable, and destroying all else. The alarm was 
time the town was laid out, to dispose of the whole of | brought to Pittsburg, and a party of soldiers under the 
the manor, afford strong ground to presume, that no | command of the emulous officers, dispatched for the 
reservation of any part of the manor was intended to be | protection of the settlements, and chastisement of the 
made; and that the slip of land in controversy was not | foe. From this expedition Brady was of course exclud- 
reserved. These were facts proper for the considera- | ed; but the restraint was irksome to his feelings. 
tion ofthe jury, in determining the fact of dedication. The day after the detachment had marched, he so- 
They were calculated to have a strong influence to re- | licited permission from his commander, to take a small 
but the presumptions relied on by the plaintiff, in the | party for the purpose of ‘‘ catching the Indians; but 
court below, was refused, By dint of importunity, however, he 
If it were necessary, an unmolested possession of thir- | at length wrung from him a reluctant consent, and the 
ty years, would authorize the presumption of a grant. | command of jive men; to this he added his pet Indian, 
Indeed, under peculiar circumstances, a grant has been | and made hasty preparation. 
presumed from a possession less than the number of| Instead of moving toward Sewickly, as the first de- 
years required to bar the action of ejectment by the | tachment had done, he crossed the Allegheny at Pitts- 
statute of limitations. burg and proceeded up the river. Conjecturing that 
By the common law the fee in the soil remains in the | the Indians had descended that stream in canoes, till 
original owner, where a public road is established over | nearthe settlement, he was careful to examine the 
it; but the us¢ of the roadjis in the public. The owner mouths of all creeks coming into it, particularly from 
parts with this use only; for, if the road shall be vacat-| the south east. At the mouth of Big Mahoning, about 
ed by the public, he resumes the exclusive possession | six miles above Kittanning, the canoes were seen drawn 
of the ground; and while it is used as a high way, he is} up to its western bank. He instantly retreated down 
entitled to the timber and grass, which may grow upon | the river, and waited for night. Assoonas it was dark, 
the surfaces, and to all minerals which may be found | he made a raft, and crossed to the Kittanning side. He 
below it. He may bring anaction of trespass against | then proceeded up to the creek, and found that the In- 
any one, who obstructs the road. dians had, in the meantime, crossed the creek, as their 
In the discussion of this case, the same doctrine has | canoes were now drawn to its upper or north eastern 
been applied, by the counsel for the defendant in error, | bank. 
to the streets andalleysofatown. Butindeciding the| The country on both sides of Mahoning, atits mouth, 
points raised by the bill of exceptions, itis not necessary | is rough and mountainous; and the stream, which was 
to determine the question. Where the proprietor ofa| then high, very rapid. Several ineffectual attempts 
town disposes of all his interest in it, he would seem to | were made to wade it, which they at length succeeded 
stand in a different relation to the right of soil, in re- | in doing, three or four miles above the canoes. Nexta 
gard to the streets and alleys of the town; from the in- | fire was made, their clothing dried, and arms inspected; 
dividual over whose soil a public road is established, | and the party moved toward the Indian camp, which 
and who continues to hold the land on both sides of it. | was pitched on the second bank of the river. Brady 
Whether the purchasers of town lots are not in this re- | placed his men at some distance, on the lower, or first 
spect, the owners of the soil, over which the streets and | bank. 
alleys are laid, as appurtenant to the adjoining lots, is} The Indians had brought from Sewickly a stallion, 
a point not essentially involved in this case, which they had fettered and turned to pasture on the 
If the jury shall find, that the ground in question was | lower bank. An Indian, probably the owner, under 
dedicated to the public asa street or highway, orfor other | the aw of arms, came frequently down to him, and 
public purposes,.to the river,either at high or low water | occasioned the party no little trouble. The horse, too, 
mark, the right of the city will be established, and the | seemed willing to keep their company, and it required 
plaintiff in the ejectment must consequently fail to re- considerable circumspection to avoid all intercourse 
cover. witheither. Brady became so provoked tbat he had a 
Upon a deliberate consideration of the points involved | strong inclination to tomahawk the Indian, but his calm- 
in the case, this Court are clearly of the opinion, that | er judgment repudiated the act, as likely to put to 
the judgment of the Circuit Court was erroneous, and | hazard a more decisive and important achievement, 
it is therefore reversed, and the cause remanded for} Atlength the Indians seemed quiet, and the Captain 
further proceedings. determined to pay them a closer visit; and if in doing so, 
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he met with a ludicrous adventure, gentle reader, it is practice, measures were adopted immediately after the 


no fault of mine. 
He had got quite near their fires; his pet Indian had 
caught him by the hair and gave it a pluck, intimating the 


organization of this board, to adapt the arrangements of 
the institution to their decision. 


These arrangements resulted in causing the Library 


advice to retire, which he would not venture to whis- | to be opened on Monday, Wednesday, and Friday even- 


per; but finding Brady regardless of it, had crawled off; 
when the Captain, who was scanning their numbers, 
and the position of their guns, observed one throw off 
his blanket and rise to his feet. It was altogether im- 

racticable for Brady to move, without being seen. He 
instantly decided to remain where he was and risk what 
might happen. He drew his head slowly beneath the brow 
of the bank, putting his forehead to the earth for conceal- 


ings, and on the afternoon and evening of Saturday of 
each week, and in such a classification of the appli- 
cants, as enabled the librarian and his assistant more ef- 
fectually and beneficially to discharge the trust cornmit- 
ted to them. 

Ten hundred and thirty-one boys are now participat- 


'ing in the benefits of the institution. The monthly 


average number for the whole year has been eight hun- 
ment. His next sensation was that of warm water poured | 


dred and thirty-three: and five thousand individuals are 


into the hollow of his neck, as from the spout of a tea pot, | estimated to have enjoyed its privileges since it was es- 


which trickling down his back over the chilled skin, 
produced a feeling that even his iron nerves could 
scarce master. He felt quietly for his tomahawk, and 
had it been about him, he probably would have used it; 
but he had divested himself even of that when prepar- 
ing to approach the fires, least by striking against the 
stones or gravel, it might give alarm. He was com- 
pelled, therefore, ‘*nolens volens,” to submit to this 
very unpleasant operation, until it should please his 
warriorship to refrain; which he soon did, and return- 
ing to his place, wrapped himself up in his blanket, 
and composed himself for sleep as if nothing had hap- 

ened. 
7 Brady returned to, and posted his men, and in the 
deepest silence all awaited the break of day. Whenit 
appeared the Indians arose and stood around their fires; 
exulting, doubtless, in the scalps they had taken; the 
plunder they had acquired; and the injury they had in- 
flicted on their enemies. Precarious joy:-short lived 
triumph; the avenger of blood was beside them! Ata 
signal given, seven rifles cracked, and five Indians 
were dead ere they fell. Brady’s well known war cry 
was heard, his party was among them, and their guns 
(mostly empty) were all secured. The remaining In- 
dians instantly fled and disappeared. One was pursued 
by the trace of his blood, which he seems to have suc- 
ceeded in staunching. The pet Indian then imitated 
the cry of a young wolf, which was answered by the 
wounded man, and the pursuit again renewed. A se- 
cond time the wolf cry was given and answered, and 
the pursuit continued into a windfall. Here he must 
have espied his pursuers, for he answered no more. 
Brady found his remains there three weeks afterwards, 
being led to the place by ravens that were preying on 
the carcase. 

The horse was unfettered, the plunder gathered, and 


the party commenced their return to Pittsburg, most of | 


them descending in the Indian canoes. 

Three days after their return, the first detachment 
came in. They reported, that they had followed the 
Indians closely, but that the latter had got into their 
canoes and made their escape. 


KISKEMINETAS, 


APPRENTICES’ LIBRARY COMPANY. 


Annual Report .of the Managers of the Apprentices’ 
Library Company of Philadelphia. With an appen- 
dix. Read ata meeting of the Company, held at 
their Rooms,.on the 12th of March, 1832, and pub- 
lished by their order. 


In conformity with the provisions of the Charter, the 
Managers of the Apprentices’ Library submit the follow- 
ing Report of their administration of its affairs for the 
past year. 


The increased number of applicants for books, hay- 
ing produced a determination in the Board which imme- 
diately preceded us, to open the Library four nights in 
each week, instead of two, as had previously been the 


| tablished, 


Since last report, seventeen members have been added 
to the company, and the additions to the Library, by 
purchases and donations, have been six hundred and 
twenty-three volumes. Two hundred and ninety-four 
volumes have been rebound, and the Library now con- 
sists of about seven thousand volumes comprising as 
valuable a collection of works in science and useful lite- 
rature, as is to be found in any similar institution in this 
country. 

The minutes of the Committees of Attendance fur- 
nish evidence of the benefits which this institution is si- 
lently, but steadily conferring on the community, The 
orderly deportment of the boys, the avidity with which 
instructive books are sought after, and read, and the 
care which is manifested for their preservation, striking- 
ly illustrate the meliorating influence of sound literature 
and knowledge upon mind and manners. 

The report of the Treasurer, herewith submitted, 
exhibits the present condition of the finances; showing 
an expenditure of two hundred and eighty-nine dollars, 
and ninety-three cents, for the purchase and binding of 
books; and five hundred and seventy-one dollars, and 
eighteen cents for the salaries of the librarians, rent, 
and incidental expenses of the establishment. 

The Board have been careful to guard against the 
introduction of books of a demoralizing, or useless ten- 
dency; and at the same time to present to the applicants 
a collection which would reward the readers, with plea- 
sure, as well asinstruction. That this result has crown- 
ed their labours, a constantly increasing number of ap- 
plicants for books, gives the most animating testimony. 
Numerous as the institutions are in this city, whose pre- 
tensions to public favour rest on amore attractive basis 
than the Apprentices’ Library, we feel well assured, that 
none can claim the meed of a widely extended patron- 
age with more justice, than an institution founded for 
the promotion of orderly and virtuous habits, the diffu- 
sion of knowledge, and the extension of the benefits of 
education. 

That the efforts of the Company have been success- 
ful, is manifested in the improved habits of our appren- 
tices, and in the prevalence of a greater degree of in- 
formation amongst our younger citizens, whose inquiries 
after knowledge have been stimulated by a articipation 
in the benefits which this institution has offered to the 
community. To them particularly, it appeals for coun- 
tenance and aid: and in commending it to the fostering 
care and liberal patronage of the public, we trust that 
it may be provided with abundant means for diffusin 
one of the best gifts of Heaven, 

By order of the Board of Managers, 


PHILIP GARRETT, Caarrmay. 
F,. Fratey, SECRETARY. 


Philadelphia, March 12th, 1832. 


‘* The Apprentices’ Library Company of Philadelphia,” 
in account with Samuel Sellers, ee o 
March 14th, 1831, to March 10th, 1832. 


DR. 
To Balance, 


’ 3 04 
To Cash paid Rent, per orders, 


125 00 
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To Cash paid Book Committee, $250 00 
se Salaries, 272 02 
«“ Printing, 56 82] 
es Serving Report and notices to 
Members, 14 74 
“6 Insurance on Books, amt. $1500, 6 00 
“ Payment Loan of §. Sellers, 200 00 
“ Carpenter’s Work, 29 00 
“ Binding Books, 59 93 
“ Blank Books, 6 25 
“6 Oil, 24 21 
o Room Committee, Fuel, and 
Care of Room, 37 14 
$1064 15 
cR. 
amt. collected of Members, deduct- 
— ing commissions, $602 65 
«“ gmt. collected by Librarian for Cata- 
logues and fines, ‘ 182 25 
« amt. collected of Room Committee, 
Rent of Room, 60 25 
« One year’s ground rent, 75 00 
t Dividends Bank of N. America, 20 00 
bd ‘s _ Farmers’ and Mechanics’ 
Bank, 4 00 
«« 1 year’s Interest, Ches. and Del. Ca- 
nal Loan, 1¢8 00 
By Balance, 12 00 
$1064 15 
FUNDED STOCK. 
Ches. and Del. Canal Loan, $1800 
Ground Rent, par value, 1250 
1 share Stock, Bank of N. America, par, 400 
1 do. Farmers’ and Mechanics’ Bank, 50 
$3500 


SAMUEL SELLERS, Treasurer. 
Philadelphia, March 10th, 1832. 


The Subscribers having been appointed by the Mana- 
gers of the Apprentices’ Library Company, to examine 
and settle the Treasurer’s Account, and having attended 
to that duty, and compared his payments and vouchers, 
find the Account correct. A balance is due to the 
Treasurer, of twelve dollars. 

SAMUEL MASON, Jr. 
HENRY FARNUM. 
3d mo. ( March_) 10th, 1832. 


CONSTITUTION 
Of the Geological Society of Pennsylvania. 


The subjects of this society are declared to be to as- 
certain, as far as possible, the nature and structure of 
the rock formations of this state—their connection or 
comparison with other formations in the United States, 
and of the rest of the world#the fossils they contain—the 
minerals in which they abound—their nature, positions 
and associations, and particularly, the uses to which 
they can be applied in the arts, and their subserviences 
to the comforts and conveniences of man. 

To effect these desirable objects its members promise 
to contribute their individual exertions, and to use their 
influence to have the state geologically surveyed, to 
assist in making a State Geological and Mineralogical 
collection, to be geographically arranged, at such place 
as the society shall appoint; and to disseminate the use- 
ful information thus obtained by geological maps, charts 
and essays. 

The Society shall consist of such persons as may sub- 
scribe this Constitution, and such others as shall here- 


after be elected agreeably to this Constitution and the 
By-Laws hereafter made. 

Honorary members may be elected. 

The Academy of Natural Sciences of Philadelphia, 
the Chester county Cabinet, the Cabinet of Science of 
Bucks county, the Cabinet of Natural Science of Mont- 
gomery county, the Library and Reading Room of the 
Northern Liberties, the Cabinet of Natural Science of 
York county, the Cabinet of Natural Science of Brad- 
ford county, and such other similar societies as shall be 
hereafter erected in this state, under the auspices of 
this society, shall have a right to nominate to us, annu- 
ally, one of their members, who (unless some good rea- 
son can be given to the contrary) shall for the time be- 
ing, enjoy all the privileges of members of this institu- 
tion. 

This society shall hold stated meetings twelve times 
a year, and adjourned meetings as much oftener as they 
shall think proper. Four meetings at least, if practica- 
ble, shall take place at the following places, viz: Phila- 
oe city, Pittsburg city, and the borough of Harris- 

urg. 

The officers of the Society shall consist of one Presi- 
dent, a Vice President for each city and county in the 
state, one Treasurer, one Corresponding Secretary, and 
as many Assistant Corresponding Secretaries as there 
are Vice Presidents, to be nominated by the Vice Presi- 
dents respectively, one Recording Secretary, one Li- 
brarian; and such other officers as shall be from time to 
time appointed, 

Eaclr member shall pay annually into the hands of the 
Treasurer, five dollars, 

Ata meeting of the Society held the 25th day of 
February, 1832, the following Officers were elected, 

President—JOHN B. GIBSON. 

Vice President for Philadelphia City—NICHOLAS 
BIDDLE. 

Vice President for Philadelphia County—S. H. 
LONG. 

Treasurer—HENRY S. TANNER. 

Recording Secretary—GEORGE FOX. 

Corresponding Secretary—P. A. BROWNE. 





Sxow.—We were visited with a slight fall of snow 
on Saturday (March 17th, ) barely covering the ground, 
together with aslight spitting on Wednesday also. Our 
low spots still exhibit traces of snow and ice, and the 
weather continues frosty and cold during the evenings 
and mornings. —Miners’ Journal. 

Eastox, Pa. March 13, 

We have now a roaring freshet in the Delaware and 
Lehigh. * The Delaware commenced rising the night 
before last. Yesterday evening it was up to the 18 feet 
mark on the pier of the bridge—this morning at 8 
o’clock it wasat 21. The water is now 8 feet over the 
Lehigh dam; until last evening the Lehigh was highest, 
during the night, the waterin the Lehigh fell, and the 
Delaware got the ascendency. © The low lands at South 
Easton, and Philadelphia road, below the Lehigh bridge, 
are under water, and the Philadelphia stage had to take 
the hill road this morning. For some distance below 
this place, the water covered the tow path of the 
canal. 

There has been a great deal of ice driving on the Dela- 
ware during last night and this morning—a Durham 
boat was caught to-day. We have had lots of trees, 
logs, and slabs, &c. descending. — Whig. 
S/o ere 
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